
Nann, Barbara 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Casey/Tony-

Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> 
Thursday, October 30, 2014 10:46 AM 
Casey Roberts 
Tony Mendoza; Nann, Barbara; Anderson, Lea 
RE: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 
ENV _DEFENSE-#701190-v1-SC _ v _EPA_(AR_haze )_Briefs_Draft_26(f)_Report. DOC 

Here's a draft joint case management statement. Let me know if you have comments or want to chat about this. 
I'm free anytime except between 2:30pm and 3:30pm. I tried to make the statement very concise and non­
controversial. Also, if the court hasn't done anything by Friday morning, I'm going to need to contact the clerk, 
because I'm out of the country next week and would need a continuance in any event. 

Leslie 

From: Casey Roberts [mailto:casey.roberts@sieJTaclub.orgJ 
Sent: Wednesday, October 29, 2014 7:59PM 
To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 
Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Hi Leslie, 
We are fine with the email you propose to send to Ms. Forehand-- thank you for drafting that nudge. With 
respect to the 26(£) report, I am available to discuss tomorrow anytime. I'm also available to help hammer it out 
tonight, based on your sample, though I would not expect the court to look too harshly on our filing it a day late 
considering the pending motion to continue. 

Casey 

Casey Roberts 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5710 
(415) 977-5793 fax 
casey.roberts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 
This e-mail may contain privileged and confidential attorney-client communications and/or confidential 
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 
your system. Thank you. 

On Wed, Oct 29,2014 at 4:44PM, Hill, Leslie (ENRD) <Leslic.l-lill@usdoj.gov> wrote: 

Casey--
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The court hasn't yet acted on our request to continue the case management conference which is a bit unusual. 
Usually those are addressed pretty quickly. For the ADR teleconference, the scheduling notice says to contact 
Ms. Forehand about scheduling issues. I seems inefficient to take up their time if the case ends up being 
transferred, so I'd like to email Ms. Forehand with the note below. 

With regard to the 26(f) report, it's due today w/o the continuance. Let's discuss tomorrow if an order does not 
show up by tomorrow morning. I don't want to file a report with this Court unnecessarily, but I suppose one 
will have to be filed eventually, so perhaps we should just do it. I can do a draft based on a similar case that 
explains that we expect to settle though have not completed our respective management approvals, etc., but 
offers a briefing schedule in the event that doesn't happen for some reason as a back-stop. 

Let me know if you're okay with the email to the ADR office and discussing the 26(f) tomorrow in the event 
we don't see an order. 

Thanks. 

Leslie 

Ms. Forehand-

The parties have requested a continuance of the initial case management conference and the ADR Phone 
Conference pending resolution of Defendant's motion to transfer venue. The Court has not yet ruled on our 
request, but we wanted to advise the ADR Program Staff. If possible, to avoid holding a conference for a 
matter than might not remain in the District, we suggest that the conference be rescheduled to allow time for 
the Court to act on our request. Counsel for both parties are generally available during the week of November 
10. 

Best regards, 

Leslie 

From: Casey Roberts [mailto:cas_c;y,roberts@sierraclub.org] 
Sent: Monday, October 27,2014 4:51PM 
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To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 

Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Yes -- I meant the joint stipulation as modified in your email. Even· if the ADR call only lasts a few minutes, it 

is just one more thing to schedule around, so I'd rather continue it as well. 

Casey 

Casey Robe1ts 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-571_Q 

(415) 977-5793 fax 

casey.roberts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 

This e-mail may contain privileged and confidential attorney-client communications and/or confidential 

attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 

your system. Thank you. 

On Mon, Oct 27,2014 at I :45 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Thanks Casey. Just so we're on the same page, you're okay with the stip with the changes including adding 

the ADR sentence? 

Leslie 
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From: Casey Roberts [mailto:casey.roberts@sierraclub.org] 
Sent: Monday, October 27, 2014 4:43PM 

To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 
Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Hi Leslie, 

Thanks for pointing out that the court's order already automatically extends the related deadlines. I just talked 
to Tony and we are fine with the joint stipulation-- thank you so much for drafting and reaching out to us. 
Hopefully the court will act on the motion to transfer soon. 

Casey 

Casey Roberts 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5710 

( 415) 977-5793 fax 

casey.roberts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 
This e-mail may contain privileged and confidential attorney-client communications and/or confidential 
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 
your system. Thank you. 
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On Mon, Oct 27, 201_4 at I :32 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoi.gov> wrote: 

If we're going to mention the ADR conference, let's go ahead and ask that it be continued for the same 

reason since I would expect we would just tell the ADR staff that there is a pending motion which will 

trigger then to set another call in a month. I was just trying to keep it simple. Proposed addition: 

Further, the parties request that the ADR Phone Conference set for October 31,2014 at !O:OOam 

(Dkt. No. 18) also be continued until after the court rules on the Motion. 

Proposed order: The ADR Phone Conference set for October 31,2014 at !O:OOam (Dkt. No. 18) is 

hereby continued until a after the Court rules on the pending motion (Dkt. No. 19). ll1e ADR 

Program Office will issue a revised scheduling notice accordingly. 

I would also file the stipulation as an ADR stipulation so the ADR staff acts on it as well. 

I don't believe that we need to mention the statement due date because the court's order (Dkt. No.7) states: 

*If the Initial Case Management Conf'Crence is continued, the other deadlines are continued accordingly . 

.From: Casey Roberts [mailto:casey.roberts@sierraclub.org] 
Sent: Monday, October 27, 2014 I :29 PM 
To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 
Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Thanks Leslie. Tony is in a hearing today, but when I've had a chance to discuss with him, we'll get back to 

you as soon as possible. I do not expect we'll have any concerns. 

It seems like it might help to clarify in the motion that we are not requesting a continuance of the ADR 

conference, just the CMC. Also, should we expressly seek a continuance of the deadlines for 26(f) statements 

as pmt of this motion, so there is no ambiguity? 

Casey 
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Casey Roberts 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5710 

( 415) 977-5793 fax 

casey.roberts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 
This e-mail may contain privileged and confidential attorney-client communications and/or confidential 
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 
your system. Thank you. 

On Mon, Oct 27,2014 at 9:12AM, Hill, Leslie (ENRD) <.Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

We have the initial CMC coming up next week and the 26(f) statement due a week in advance. l propose 
that we request a continuance pending the court's decision on the motion to transfer. That also has the 
automatic effect of pushing out the 26(f) date as well. I'm also out of the country next week, so I would 
need to request a continuance in any event. In the attached draft proposed order, I left the date of the 
continuance blank so the court could fill that in. Let me know if this is okay or if you have comments. I 
didn't include the ADR conference in the continuance because that is on the phone and lasts only a few 
minutes. 

Leslie 
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Nann, Barbara 

From: 
Sent: 

Casey Roberts <casey.roberts@sierraclub.org> 
Thursday, October 30, 2014 12:08 PM 

To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 

Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Leslie, 
I have reviewed this and it looks fine. You have authorization to file this on Sierra Club's behalf. 

Casey 

Casey Roberts 
Staff Attorney 
Si.erra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 941 0 5 
(415) 977-5710 
(415) 977-5793 fax 
cascy.roberts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 

This e-mail may contain privileged and confidential attorney-client communications and/or confidential 

attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 

your system. Thank you. 

On Thu, Oct 30, 2014 at 8:46AM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Casey/Tony-

Here's a draft joint case management statement. Let me know if you have comments or want to chat about this. 

I'm free anytime except between 2:30pm and 3:30pm. I tried to make the statement very concise and non­

controversial. Also, if the court hasn't done anything by Friday morning, I'm going to need to contact the 

clerk, because I'm out of the country next week and would need a continuance in any event. 

Leslie 

From: Casey Roberts [mailto:casey.roberts((V,sierraclub.org] 

Sent: Wednesday, October 29,2014 7:59PM 

To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 
Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Hi Leslie, 

1 



We are fine with the email you propose to send to Ms. Forehand-- thank you for drafting that nudge. With 
respect to the 26(f) report, I am available to discuss tomorrow anytime. I'm also available to help hammer it out 
tonight, based on your sample, though I would not expect the court to look too harshly on our filing it a day 
late considering the pending motion to continue. 

Casey 

Casey Roberts 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5710 

( 415) 977-5793 fax 

casey.roberts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 
This e-mail may contain privileged and confidential attorney-client communications and/or confidential 
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 
your system. Thank you. 

On Wed, Oct 29,2014 at 4:44PM, I-Iill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Casey-

The court hasn't yet acted on our request to continue the case management conference which is a bit unusual. 
Usually those are addressed pretty quickly. For the ADR teleconference, the scheduling notice says to contact 
Ms. Forehand about scheduling issues. I seems ineflicient to take up their time if the case ends up being 
transferred, so I'd like to email Ms. Forehand with the note below. 

With regard to the 26(f) report, it's due today w/o the continuance. Let's discuss tomorrow if an order does 
not show up by tomorrow morning. I don't want to file a report with this Court unnecessarily, but I suppose 
one will have to be filed eventually, so perhaps we should just do it. I can do a draft based on a similar case 
that explains that we expect to settle though have not completed our respective management approvals, etc., 
but offers a briefing schedule in the event that doesn't happen for some reason as a back-stop. 

Let me know if you're okay with the email to the ADR office and discussing the 26(f) tomorrow in the event 
we don't see an order. 

Thanks. 
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Leslie 

Ms. Forehand--

The parties have requested a continuance of the initial case management conference and the ADR Phone 
Conference pending resolution ofDefendm1t's motion to transfer venue. The Court has not yet ruled on our 
request, but we wanted to advise the ADR Program Staff. If possible, to avoid holding a conference for a 
matter than might not remain in the District, we suggest that the conference be rescheduled to allow time for 
the Court to act on our request. Counsel for both parties are generally available during the week of November 
10. 

Best regards, 

Leslie 

From: Casey Robe1ts [mailto:casey.robe1is@sierraclub.org] 
Sent: Monday, October 27,2014 4:51PM 

To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 
Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Yes -- I mea11t the joint stipulation as modified in your email. Even if the ADR call only lasts a few minutes, 
it is just one more thing to schedule around, so I'd rather continue it as well. 

Casey 

Casey Roberts 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

( 415) 977-5793 fax 

casey.roberts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 
This e-mai1may contain privileged and confidential attorney-client communications and/or confidential 
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 
your system. Thank you. 
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On Mon, Oct 27, 2014 at I :45 PM, Hill, Leslie (ENRQ) <Leslie.Hill(al,usdoi:gov> wrote: 

Thanks Casey. Just so we're on the same page, you're okay with the stip with the changes including adding 
the ADR sentence? 

Leslie 

From: Casey Roberts [mailto:casey.roberts@sierraclub.org] 
Sent: Monday, October 27, 2014 4:43PM 

To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 
Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Hi Leslie, 

Thanks for pointing out that the court's order already automatically extends the related deadlines. I just 
talked to Tony and we are fine with the joint stipulation -- thank you so much for drafting and reaching out to 
us. Hopefully the court will act on the motion to transfer soon. 

Casey 

Casey Roberts 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5710 

1.±122 977-5793 fax 

casey.robcrts@sierraclub.org 

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 
This e-mail may contain privileged and confidential attorney-client communications and/or confidential 
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from 
your system. Thank you. 

On Mon, Oct 27, 2014 at l :32 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdojgqy> wrote: 
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Ifwe're goit1g.to mention the ADR conference, let's go ahead and ask that it be continued for the same 
reason since I would expect we would just tell the ADR staff that there is a pending motion which will 
trigger then to set another call in a month. I was just trying to keep it simple. Proposed addition: 

Further, the parties request that the ADR Phone Conference set for October 31,2014 at I O:OOam 
(Dkt. No. 18) also be continued until after the court rules on the Motion. 

Proposed order: The ADR Phone Conference set for October 31, 2014 at 1 O:OOam (Dkt. No. 18) is 
hereby continued until a after the Court rules on the pending motion (Dkt. No. 19). The ADR 
Program Office will issue a revised scheduling notice accordingly. 

I would also file the stipulation as an ADR stipulation so the ADR staff acts on it as well. 

I don't believe that we need to mention the statement due date because the court's order (Dkt. No. 7) states: 

*If the Initial Case Management Conference is continued, the other deadlines are continued accordingly. 

I<rom: Casey Roberts [mailto:casey.roberts@sierraclub.org] 
Sent: Monday, October 27,2014 1:29PM 
To: Hill, Leslie (ENRD) 
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea 
Subject: Re: Sierra Club v McCarthy- Joint Stipulation to Continue the Case Management Conference 

Thanks Leslie. Tony is in a hearing today, but when I've had a chance to discuss with him, we'll get back to 
you as soon as possible. I do not expect we'll have any concerns. 

It seems like it might help to clarify in the motion that we are not requesting a continuance of the ADR 
conference, just the CMC. Also, should we expressly seek a continuance of the deadlines for 26(f) 
statements as part of this motion, so there is no ambiguity? 

Casey 

Casey Roberts 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5710 

casey.roberts@sierraclub.org 
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CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT 
This e-mail may contain privileged and confidential attorney-client communications and/or confidential 

attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions 

from your system. Thm1k you. 

On Mon, Oct 27, 2014 at 9:12AM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

We have the initial CMC coming up next week and the 26(1) statement due a week in advance. I propose 

that we request a continuance pending the court's decision on the motion to transfer. That also has the 

automatic effect of pushing out tile 26(1) date as well. I'm also out of the country next week, so I would 

need to request a continuance in m1y event. In the attached draft proposed order, I left the date of the 

continum1ce blank so the court could fill that in. Let me know if this is okay or if you have comments. I 

didn't include the ADR conference in the continum1ce because that is on the phone and lasts only a few 

minutes. 

I .cslic 
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Nann, Barbara 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Leslie-

Tony Mendoza <tony.mendoza@sierraclub.org> 
Wednesday, November 05, 2014 11:40 AM 
Hill, Leslie (ENRD) 
Nann, Barbara; Anderson, Lea; Casey Roberts 
Re: Draft Consent Decree - Case No. 3: 14-cv-03541-J D 
ENV DEFENSE-#692054-v4-
Sierra_Ciub_v_McCarthy_(AR_Haze)_Briefs_Draft_Proposed_Consent_Decree- Sierra Club 
edits.doc; NPCA et al v Jackson- consent decree 2012.03.30.pdf 

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the 
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs oflitigation up to the date 
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to 
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that was 
filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects the 
law, and, if adopted, would streamline our costs discussions after the consent decree is filed. 

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court 
next week. And, assuming we can come to final agreement on the details of the consent decree, we should have 
approval to settle by next week as well. 

Please don't hesitate to call me if there are issues we should discuss. 

Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient to 
proceed with our respective management/client reviews in the meantime. That way, assuming we receive 
management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if that 
approach works for you. 

Leslie 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
( 415) 977-5589 
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(415) 977-5793 fax · 
tony.mendoza@sierraelub.org 
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Acting Assistant Attorney General 
Environment & Natural Resources Division 
United States Department of Justice 
LESLIE M. HILL (D.C. Bar No. 476008) 
Leslie.Hill@usdoj.gov 
Environmental Defense Section 
601 D Street N.W., Suite 8000 
Washington D.C. 20004 
Telephone (202) 514-0375 
Facsimile (202) 514-8865 

Attorneys for Defendant 

[Sierra Club Arkansas Counsel] 
CASEY A. ROBERTS (CA Bar No. 253474) 
SIERRA·GbtJ.B 
&'R>e<..'Hfld·St'feot,-2·1-ld-FJoo-F 
San-¥Faneiseo-, CA 94105 
(415) 977 5710 
(41-5) 977 5+9+{fac-&imi-le'7 
easor.rHboFts\!_ij&ierr-a&luir.HFg 

faffilitienal attorneys for PkintiiT i~:eluded, ih ·s'ignature bloek] . •. 

Attorneys for Plaintiff 

IN THE Ul'j'I.'flW STATES l}ISTRICT COURT 

'FOR THE EASTERN l}ISTRICT OF ARKANSAS 

SIERRA CLUB, .. 

Plaintifl: 

GINA McCARTHY, in her official capacity 
as the Administrator of the United States 
Environmental Protection Agency, 

Defendan,t.::.~--

Case No. 4:14-cv-00643-JLH 

[PROPOSED] CONSENT DECREE 

[PROPOSED] CONSENT DECREE 

CASE No. 'L!1-cv-OQ()_4}cJ]J:.( 



I WHEREAS, on August 6, 2014, Plaintiff Sierra Club ("Plaintiff') filed the above-

2 captioned matter in the U.S. District Court for the Northern District of California against 

3 Gina McCarthy, in her official capacity as Administrator of the United States 

4 Environmental Protection Agency (hereinafter "EPA" or "Defendant"); 

5 WHEREAS, by order dated October30. 2014, the U.S. District Court for the 

6 Northern District of California transferred this case to this District; 

7 WHEREAS, Plaintiff alleges that EPA has failed to undertake ce1iain non-'· 

8 discretionary duties under the Clean Air Act ("CAA''), 42 U.S.C. §§ 7401-7,~:nq, and 
; ' 

9 that such alleged failure is actionable under section 304(a)(2) of theCA~~'§ 7604(a)(2); 

I 0 WHEREAS, Plaintiff alleges that EPA has failed to perfo~!ll·~·duty mandated by 

II CAA section IIO(c)(l)(B), 42 U.S.C. § 7410(c)(I)(B), to pro{litilgate a Federal 

12 implem.entation plan within 2 years after disapproving a state implementation plan 

13 ("SIP") submission in whole or in part; 

14 WHEREAS, Plaintiff alleges that on !v\a!:ch 12,2012, EPA disapproved, in part, 

15 a revision to the Arkansas SIP intended to,i!ao~ess the regional haze ("RH") require~ents . ·. 
16 of section 169A(b)(2)(B), 42 U.S.C. §7491(b)(2)(B), and the implementing regulations 

17 set fmih at 40 C.F.R. § 51.308(d)(1')(~), Final Rule, 77 Fed. Reg. 14,604 (Mar. 12, 

18 

19 

2014); 
't·,\,/' '· 

WHEREAS, Plaihtiff alleges that on March 12, 2012, EPA also partially 
,'\ '\ 

20 disapproved the portio!1 of the Arkansas SIP submittal that addresses the visibility 

21 requirementofse~~ion IIO(a)(2)(D)(i)(II), 42 U.S.C. § 7410(a)(2)(D)(i)(II), for the 1997 

22 8-hour ozone, Final Rule, 62 Fed. Reg. 38,856 (Jul18, 1997), and 1997 fine particulate 

23 matter'(1'PM2 s"), Final Rule, 62 Fed. Reg. 38,652 (Jul 18, 1997), national ambient air 

24 quality standards ("NAAQS") and that the provisions to prohibit emissions from 

25 interfering with measures required in another state to protect visibility, 77 Fed. Reg. at 

26 14,604; 

27 WHEREAS, on March 12,2012, EPA stated that it "must, within 24months 

28 following a final disapproval, either approve a SIP or promulgate a Federal 

(PROPOSED] CONSENT DECREE 

CASE N0.1:L1c.\'Y:Q.Q(!1_3-l1L! 



Implementation Plan ["FIP"]. We will of course consider, and would prefer, approving a 

2 SIP if the state submits a revised plan that we can approve before the expiration of the 

3 mandatory FIP clock for the portions of the SIP we are disapproving in this rulemaking 

4 action," 77 Fed. Reg. at 14,606; 

5 WHEREAS, Plaintiff alleges that the referenced EPA partial disapproval 

6 decisions took effect on April 1 L 20 12; 

7 WHEREAS, EPA did not, by April! I. 2014March 12,2012, promulgatt; a 
•.· 

8 regional haze FIP or approve a revised regional haze SIP for Arkansas; 

9 WHEREAS, EPA did not, by March 12, 201-2Aprill1, 2014, J?iqmulgate a FIP or 

I 0 approve a revised SIP for Arkansas addressing the requirements ~tse~tion 

II IIO(a)(2)(D)(i)(II), 42 U.S.C. § 7410(a)(2)(D)(i)(II), for the !9978-hour ozone NAAQS 

12 and the 1997 PM2s NAAQS; 

13 WHEREAS, the relief requested in the Complaint includes, among other things, 

14 an order from this Court to establish a date cert~h~ by which EPA must fulfill its 

15 obligations; 

16 WHEREAS, Plaintiff and EP[\.have agreed to a settlement of this action without 

17 admission of any issue of fact or:\aw, except as expressly provided herein; 

18 WHEREAS, Plaintiff·~rid EPA, by entering into this Consent Decree, do not 
'' ." 

19 waive or limit any claim; remedy, or defense, on any grounds, related to any final EPA 
---·, 

20 action; 

21 WHEREAS, Plaintiff and EPA consider this Consent Decree to be an adequate 

22 and equitable resolution of all the claims in this matter and therefore wish to effectuate a 

23 settle~ent; 

24 WHEREAS, it is in the interest of the public, Plaintiff Sierra Club, Defendant 

25 EPA, and judicial economy to resolve this matter without protracted litigation; 

26 WHEREAS, PlaintiiT and EPA agree that this Court has jurisdiction over this 

27 matter pursuant to the citizen suit provision in CAA section 304(a)(2), 42 U.S.C. § 

28 7604(a)(2); and 

[PROPOSED] CONSENT DECREE 

CASE No.1;J±,cv-QQ(1'[3-JLI:l 



2 ofCalifeffiia-pttffitffin-t-te~ U.S.C. § 139!(e) and N.D. Cal. GiT.-Ioeeal-Rule 3 2(c) (d); 

3 and 

4 WHEREAS, the Court, by entering this Consent Decree, finds that the Consent 

5 Decree is fair, reasonable, in the public interest, and consistent with the Clean Air Act; 

6 NOW THEREFORE, before the taking of testimony, without trial or 

7 determination of any issues of fact or law, and upon the consent of Plaintiff Sie~ra Club 

8 and Defendant EPA, it is hereby ordered, adjudged and decreed that: 

9 I. The appropriate EPA official shall: 

10 a. either sign a notice of proposed rulemaking in \Vhicl~ it proposes 

II approval of a revised SIP submission from Arkansas, promul&ation of a FIP, or partial 

12 approval of a revised SIP submission and promulgation Qf a partial FIP for Arkansas that 

13 collectively addresses the deficiencies in Arkansas' regional haze SIP identified by EPA 

14 its March 12, 2012 action, 77 Fed. Reg. 14,604, I'lo later than February 16, 2015; and sign 

15 a notice of final rulemaking to address thesC· i·equiremcnts no later than December 15, 

16 2015; and 

17 b. -either sign a nf?tlC~ of proposed rulemaking in which it proposes 

18 approval of a revised SIP S)lpro.i'ssion, promulgation of a FIP, or pmtial approval of a 

19 revised SIP submission,a'nd promulgation of a partial FIP for Arkansas that collectively 

20 addresses the defiGiei;~ies in Arkansas' SIP related to the requirements of CAA section 

21 II O(a)(2)(D)(i)(It), 42 U.S.C. § 741 O(a)(2)(D)(i)(Il), for the 1997 8-hour ozone NAAQS 

22 and the )997PM2s NAAQS, identified by EPA its March 12,2012 action, 77 Fed. Reg. 

23 14,604, no later than February 16, 2015; and sign a notice of final rulemaking to address 

24 these requirements no later than December 15, 20 15. 

25 2. EPA shall, [Witlii!i.!Sd~Y$\"lfsignatm·~r!\.JJ, deliver notice of each action taken 

26 pursuant to paragraph I of this Consent Decree to the Office of the Federal Register for 

27 review and publication. 

28 
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3. After EPA has completed the actions set forth in Paragraph I of this Consent 

Decree and after notice of each proposed and final action required by paragraph I has 

been published in the Federal Register, EPA may move to have this Decree terminated 

and the action dismissed. Plaintiff shall have fourteen (14) days in which to respond to 

such motion, unless the parties stipulate to a longer time for Plaintiff to respond. 

4. The deadlines established by this Consent Decree may be extended (a) by ,·:·· 
de'\­

\,_-· 

written stipulation of Plaintiff and EPA with notice to the Court, or (b) by the Cpurt upon 

motion of EPA for good cause shown pursuant to the Federal Rules ofCivil,~i'ocedure 
, -, ' 

9 and upon consideration of any response by Plaintiff and any reply by ER/\': Any other .. 
10 provision of this Consent Decree also may be modified by the Court•f~llowing motion of 

.{'l. 

II an undersigned party for good cause shown pursuant to the Fydel:al Rules of Civil 

12 Procedure and upon consideration of any response by a,I)~n-moving party and any reply. 

13 5. If a lapse in appropriations occurs within dlle hundred and twenty (120) days 

14 prior to the deadline in Paragraph I in this Dec~cti, that deadline11 shall be extended 

15 automatically one day for each day of the l~pse in appropriations. 

16 6. Plaintiff and EPA agree that.this Consent Decree shall constitute a complete 
. ',' 

17 and final settlement of all claims, that Plaintiff has asserted in this case. The Sierra Club 

18 therefore discharges and cqV(en'it~ts not to sue the United States, including EPA, for any 

19 such claims. ·, 
, : -~ 

20 7. In the n;~nt' of a dispute between Plaintiff and EPA concerning the 

21 interpretation or implementation of any aspect of this Consent Decree, the disputing party 

22 shall provide the other party with a written notice outlining the nature of the dispute and 

23 requesting informal negotiations. These parties shall meet and confer in order to attempt 

24 to resolve the dispute. If these pmties are unable to resolve the dispute within ten (10) 

25 business days after receipt of the notice, either party may petition the Court to resolve the 

26 dispute. 

27 8. No motion or other proceeding seeking to enforce this Consent Decree or for 

28 contempt of Court shall be properly filed unless the procedure set forth in Paragraph 7 
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I has been followed, and the moving party has provided the other party with written notice 

2 received at least ten (10) business days before the filing of such motion or proceeding. 

3 9. EPA agrees that Plaintiff is entitled to recover its costs oflitigation (including 

4 attorney fees) incurred in this matter pursuant to 42 U.S.C. § 7604(d). The deadline for 

5 filing a motion for costs oflitigation (including attorney fees) for activities performed 

6 prior to entry of the Consent Decree is hereby extended until ninety (90) days after ti}is 

7 Consent Decree is entered by the Court. During this period, the Parties shall see)<:. to 
8 resolve informally any claim for costs oflitigation (including attorney fees)(~~d-ifthey 

<;, ', 
9 cannot, Plaintiff will file a motion for costs of litigation (including attotrley fees) or a 

I 0 stipulation or motion to extend the deadline to file such a motion .. Pl~lntiff reserves its ... . . 
II right to seck litigation costs for any work performed after theJ6<iking of this Consent 

12 Decree. EPA does not concede that Plaintiff will be entitled to recover costs incurred 

13 after the lodging of this Consent Decree, and the part\~sreserve all clai111s m}.Q_defenses 

14 with respect to any future costs oflitigation claiJ'ri:mlA-reserves-th&-~4ghH"&BflfletJe-aay 
15 such reqBestc 

16 l 0. This Court shall retain jurjsdi'ction over this matter to enforce the terms of 

17 this Consent Decree and to consi~er·~~y requests for costs of litigation, including 

18 attorney fees. 

19 II. Nothing in the terms of this Consent Decree shall be construed (a) to confer 

20 upon this Court jw·{sdlction to review any issues that m·e within the exclusive jurisdiction 

21 of the United States Courts of Appeals under CAA section 307(b)(l), 

22 42 u.s.c;. § 7607(b)(l) or (b) to waive any claims, remedies, or defenses that the parties 
(., ,· _· 

23 may )lave under CAA section 307(b)(l), 42 U.S.C. § 7607(b)(l). 
_ .. , 

24 12. Nothing in this Consent Decree shall be construed to limit or modify any 

25 discretion accorded EPA by the Clean Air Act or by general principles of administrative 

26 law in taking the actions which me the subject of this Consent Decree, including the 

27 discretion to alter, amend, or revise any final actions promulgated pursuant to this 

28 Consent Decree. EPA's obligation to perform each action specified in this Consent 
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Decree does not constitute a limitation or modification of EPA's discretion within the 

2 meaning of this paragraph. 

3 13. Except as expressly provided herein, nothing in this Consent Decree shall be 

4 construed as an admission of any issue of fact or law nor to waive or limit any claim, 

5 remedy, or defense, on any grounds, related to any final action EPA takes with respect to 

6 the actions addressed in this Consent Decree. 

7 14. It is hereby expressly understood and agreed that this Consent Decre.e,was 
'. 

8 jointly drafted by Plaintiff and EPA. Accordingly, the parties hereby agreeth~t any and 

9 all rules of construction to the effect that ambiguity is construed agail\st;t!ie drafting party 
" 

10 shall be inapplicable in any dispute concerning the terms, meaning,·br' interpretation of 
'. 

11 this Consent Decree. 
''"' 

12 15. The parties agree and acknowledge that befpre this Consent Decree can be 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

finalized and entered by the Court, EPA must provid~-hotice of this Consent Decree in 

the Federal Register and an opportunity for pub!!~ ·~omment pursuant to CAA section .. 
ll3(g), 42 U.S.C. § 74!3(g). After this Cpnsent Decree has undergone notice and 

comment, the Administrator and/or th,e·A't~orney General, as appropriate, shall promptly 

consider any written comments in'.aetermining whether to withdraw or withhold their 
. ' 

consent to the Consent Decryi.i;':!n accordance with CAA section ll3(g). If the 

Administrator and/or ti:)~.·A.horney General do not elect to withdraw or withhold consent, 
. ''· \ 

EPA shall prompt!y:flle a motion that requests that the Comt enter this Consent Decree. 

16. Any ~;~tices required or provided for by this Consent Decree shall be in 

writing, yia.electronic mail or other means, and sent to the following (or to any new 

address''of counsel as filed and listed in the docket of the above-captioned matter, at a 

future date): 

For Plaintiff Sierra Club: 
[Sierra Club Arkansas Counsell 

Casey A. Roberts 
Tony G. Mendoza 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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For Defendant EPA: 

Sierra Club 
85 Second Street, 211 d Floor 
San Francisco, CA 94105 
(415) 977-5710 (Roberts) 
(415) 977-5589 (Mendoza) 
(415) 977-5793 (facsimile) 
casey.roberts@sierraclub.org 
tony.mendoza@sierraclub.org 

Leslie M. Hill 
U.S. Department of Justice .. 
Environment & Natural Resources D\v'ision 
Environmental Defense Section 
601 D Street N.W., Suite 8000. '• 

.;·· 

Washington D.C. 20004 ,u 

Tel. (202) 514-0375 '·· 
Email: leslie.hill@usdofgov 

17. EPA and Plaintiff recognize and acknow\<:;d~e that the obligations imposed 

upon EPA under this Consent Decree can only he 1mdertaken using appropriated funds 
(, 't 

legally available for such purpose. No prov)sion of this Consent Decree shall be 

interpreted as or constitute a commitme1ibr requirement that the United States obligate 
"\ \ 

or pay funds in contravention ofthe,'A~ti-Deficiency Act, 31 U.S.C. § 1341, or any other 

applicable provision of law. 

18. If for any reas'6ii. the Court should decline to approve this Consent Decree in ., 
the form presented,thi~'agreement is voidable at the sole discretion of either party and 

'',.\, 

the terms ofthv proposed Consent Decree may not be used as evidence in any litigation 

between th~oriarti es. 

.;·!~·. The undersigned representatives of Plaintiff Sierra Club and Defendant EPA , I . 

cyrtily that they are fully authorized by the party they represent to consent to the Court's 

entry of the terms and conditions of this Decree. 

SO ORDERED on this-············ day of ________ ,, 2014. 
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II 

II 

COUNSEL FOR PLAINTIFF: 

COUNSEL FOR DEFENDANT: 

-----::-::---· ·--------
JAMES OONATOL. HOLMES 
UNITED STATES DISTRICT JUDGE 

.;';. 

/s/ [first m. last] (email autherir.atiqn9/XX/141 

[Sierra Club Arkansas Counsel] 

CASEY A. ROBERTS (CAB~; No. 253474) 
SIERRA CLUB _·. < 
85 Second Street, 211 d Floor 
San Francisco, C{\, 94!'05 
(415) 977-5710,,'• •· 
(415) 977-5793(facsimile) 
casey.rol;>er~s@sierraclub.org 

. TON,YG. MENDOZA (admitted Pro Hac Vice) 
SIERRA CLUB 

.· 8.5 Second Street, 2nd Floor 
· San Francisco, CA 94105 

(415) 977-5589 
(415) 977-5793 (facsimile) 
tony.mendoza@sierraclub.org 

Attorneys for Plaintiff Sierra Club 

SAM HIRSCH 
Acting Assistant Attorney General 
Environment & Natural Resources Division 

Is/ Leslie M. Hill 
LESLIE M. HILL (D.C. Bar No. 476008) 
Environmental Defense Section 
601 D Street N.W., Suite 8000 
Washington D.C. 20004 
Tel. (202) 514-0375 
Email: Leslie.Hill@usdoj .gov 
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,\,} 

Attorneys for Defendant EPA 

Of counsel: 
Barbara A. Nann 
Assistant Regional Counsel 
Region 6 
U.S. Environmental Protection Agency 

\;,-' 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NATIONAL PARKS CONSERVATION 
ASSOCIATION, MONTANA ENVIRONMENTAL 
INFORMATION CENTER, GRAND CANYON 
TRUST, SAN JUAN CITIZENS ALLIANCE, 
OUR CHILDREN'S EARTH FOUNDATION, 
PLAINS JUSTICE, POWDER RIVER BASIN 
RESOURCE COUNCIL, SIERRA CLUB, 
AND ENVIRONMENTAL DEFENSE FUND· 

Plaintiffs, 

V. 

LISA JACKSON, in her official capacity as 
Administrator, United States Environmental 
Protection Agency, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PARTIAL CONSENT DECREE 

CIVIL ACTION NO. 
I : I 1-cv-0 1548 (ABJ) 

FILED 
MAR 3 0 2012 

Clerk, U.S District & Bankruptcy 
Courts for the District of Columbia 

This Partial Consent Decree (hereinafter "Consent Decree" or "decree") is entered into by 

Plaintiffs National Parks Conservation Association, Montana Environmental Information Center, 

Grand Canyon Trust, San Juan Citizens Alliance, Our Children's Earth Foundation, Plains 

Justice, Powder River Basin Resource Council, Sierra Club, and Environmental Defense Fund 

("Plaintiffs"), and by Defendant Lisa Jackson, in her official capacity as Administrator of the 

United States Environmental Protection Agency ("EPA" or "the Administrator"). 

WHEREAS, Section 11 O(c) of the Clean Air Act, 42 U.S.C. § 741 O(c), requires the 

Administrator of EPA to promulgate a federal implementation plan ("FIP:') within two years of a 

finding that a state has failed to make a required state implementation plan ("SIP") submittal. 

The pertinent provision of Section 1 I 0( c) states: 
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(I) The Administrator shall promulgate a Federal implementation plan at any time within 
2 years after the Administrator-

(A) finds that a State has failed to make a required submission or finds that the plan or 
plan revision submitted by the State does not satisfy the minimum criteria established 
under section l!O(k)(l)(A). 

WHEREAS, on January 15,2009, EPA found that the following 34 States 1 had failed to 

submit Clean Air Act SIPs addressing any of the required regional haze SIP elements of 40 

C.P.R.§ 51.308: Alaska, California, Connecticut, District of Columbia, Florida, Georgia, 

Hawaii, Idaho, Illinois, Indiana, Kansas, Maine, Maryland, Massachusetts, Minnesota, Montana, 

Nebraska, Nevada, New Hampshire, New Jersey, New York, North Dakota, Ohio, Oklahoma, 

Oregon, Pennsylvania, Rhode Island, South Dakota, Texas, Vermont, U.S. Virgin Islands, 

Virginia, Washington, and Wisconsin. 74 Fed. Reg. 2392, 2393 (Jan. 15, 2009); 

WHEREAS, on January 15,2009 EPA also found that the following five states had 

submitted some, but not all, of the required regional haze SIP elements set forth at 40 C.P.R.§§ 

51.308 and 51.309: Arizona--40 C.P.R.§ 51.309(g) and 40 C.F.R. § 51.309(d)(4); Colorado-

40 C.P.R.§ 51.308(d) and 40 C.P.R.§ 51.308(e) for two sources; Michigan-40 C.P.R.§ 

51.308(d) and 40 C.P.R. § 51.308(c) for six sources; New Mexico--40 C.F.R. § 51.309(g) and 

40 C.F.R. § 51.309(d)(4); Wyoming-40 C.F.R. § 5l.309(g). 74 Fed. Reg. at 2393; 

WHEREAS, on January 15, 2009, EPA stated that its finding "starts the two-year clock 

for the promulgation by EPA of a FIP. EPA is not required to promulgate a FIP if the state 

makes the required SIP submittal and EPA takes final action to approve the submittal within two 

years ofEPA's finding." 74 Fed. Reg. at 2393; 

WHEREAS, EPA did not, by January 15, 20 II, promulgate regional haze FIPs or 

approve regional haze SIPs for any of the 34 states for which it found on January 15, 2009 a 

'Throughout this Consent Decree, the term "state" or "State" has ·the meaning provided in 42 
U.S.C. § 7602(d). 

2 
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failure to submit SIPs addressing any of the required regional haze SIP elements, and EPA also 

did not, by January 15,2011, promulgate regional haze F!Ps or approve regional haze SIPs 

correcting the non-submittal deficiencies that EPA found on January 15, 2009 with respect to 

the regional haze SIP requirements for Arizona, Colorado, Michigan, New Mexico and 

Wyoming; 

WHEREAS to meet the regional haze implementation plan requirements that were due by 

December 17, 2007 under EPA's regional haze regulations the following states (and one region) 

submitted regional haze SIPs to EPA prior to January 15,2009 (hereinafter, "regional haze SIP 

submittals"), and whereas EPA has yet to take final action on such submittals pursuant to 42 

U.S.C. 7410(k): Alabama; Albuquerque, NM; Iowa; Louisiana; Mississippi; Missouri; North 

Carolina; South Carolina; Tennessee; and West Virginia; 

WHEREAS, Plaintiffs served prior notice on the Administrator alleging that her failure to 

promulgate regional haze F!Ps and take final action on regional haze SIPs as described above 

constituted failure to perform duties that are not discretionary under the Act, and of Plaintiffs' 

intent to initiate the present action. This notice was provided via certified letters, posted January 

19, 20 II, and addressed to the Administrator; 

WHEREAS. Plaintiffs filed a complaint pursuant to CAA section 304(a)(2), 42 U.S.C. § 

7604(a)(2), alleging failure by the Administrator to perform nondiscretionary duties as 

referenced above; 

WHEREAS, during the pendency of this case EPA took final action with respect to 

regional haze implementation plans for Oklahoma (all BART elements), Kansas, and New 

Jersey; 

3 
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WHEREAS, except for Plaintiffs' claim as to EPA's obligations with respect to Florida, 

Plaintiffs and EPA (collectively, the "Parties") wish to effectuate a settlement of the above­

captioned case without expensive and protracted litigation, and without a litigated resolution of 

any issue of law or fact; 

WHEREAS, the Parties consider this Consent Decree to be an adequate and equitable 

resolution of the claims in the above-captioned case except for Plaintiffs' claim as to EPA's 

obligations with respect to Florida, and consent to entry of this Consent Decree; and 

WHEREAS, the Court, by entering this Consent Decree, finds that this Consent Decree is 

fair, reasonable, in the public interest, and consistent with the CAA, 42 U.S.C. §§ 7401 et seq. 

NOW THEREFORE, before the taking of testimony, without trial or determination of 

any issue of fact or Jaw, and upon the consent of the Parties, it is hereby ORDERED, 

ADJUDGED, and DECREED that: 

I. This Court has subject matter jurisdiction over the claims set forth in the Complaint 

and to order the relief contained in this Consent Decree: 

2. Venue is proper in the United States District Court for the District of Columbia. 

Resolution of Claims 

3. By the "Proposed Promulgation Deadlines" set forth in Table A below EPA shall 

sign a notice(s) of proposed rulemaking in which it proposes approval of a SIP, 

promulgation of a FIP, partial approval of a SIP and promulgation of a partial FIP, or 

approval of a SIP or promulgation of a FIP in the alternative, for each State therein, 

that collectively meet the regional haze implementation plan requirements that were 

due by December I 7, 2007 under EPA's regional haze regulations. 

4 
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4. By the "Final Promulgation Deadlines" set forth in Table A below, EPA shall sign a 

notice(s) of final rulemaking promulgating a FIP for each State therein to meet the 

regional haze implementation plan requirements that were due by December 17,2007 

under EPA's regional haze regulations, except where, by such deadline EPA has for a 

State therein signed a notice affinal rulemaking unconditionally approving a SIP, or 

promulgating a partial FIP and unconditional approval of a portion of a SIP, that 

collectively meet the regional haze implementation plan requirements that were due 

by December 17, 2007 under EPA's regional haze regulations. 

TABLE A 

Deadlines for EPA to Sign Notice of Promulgation for Proposed and 

Final Regional Haze FIPs and/or Approval of SIPs ("RH" =Regional Haze) 

Proposed Final State 
Promulgation Promulgation 
Deadlines Deadlines 

. December 13, 2011 Nevada (except BART determination for Reid Gardner 

Generating Station} 

March 15, 2012 District of Columbia 
Maine 

March 29, 2012 South Dakota 

May 30,2012 Minnesota (except BART determination for the Arcclor-

Mittal, Hibbing Taconite, Northshore Mining, United 

Taconite, U.S Steel- Kectac, and U.S. Steel- Minntac 

taconite ore processing facilities) 

Illinois 
Indiana 
Ohio 
Pennsylvania 
Virginia 

June 15,2012 Alaska (all BART elements) 

Georgia 
Maryland 
Nebraska 
New Hampshire 
Rhode Island 
Vennont 
Wisconsin 

-· . 

March 15, 2012 July 13, 2012 Connecticut -- --···-
April 2, 2012 .July 13, 2012 Nevada (BART determination for Reid Gardner Generating 

Statiot:l} 

April 16, 2012 August 15, 2012 New Mexico (all remaining RH SIP elements) 

April 16, 2012 August 16,2012 New York -· 

5 
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May 14,2012 September 14, 2012 Hawaii 
Virgin Islands 

May 15 2012 September 14. 2012 Massachusetts 

May 15,2012 November 15,2012 Alaska (all remaining RH SIP clements) 
Arizona 
Idaho (all remaining RH SIP clements) 
Oklahoma (all remaining RH SIP elements) 

Oregon (all remaining RH SIP elements) 
Texas 
Washington 

July 13, 2012 November 15, 2012 Michigan 
Minnesota (BART determination for the Arcelor-Mittal, 
Hibbing Taconite, Northshorc Mining, United Taconite, U.S 
Steel - Keetac, and U.S. Steel- Minntac taconite ore 
processing facilities) 

L-. taconite ore processing facilitietl_ 

5. By the "Proposed Promulgation Deadlines" set forth in Table B below EPA shall sign 

a notice of proposed rulcmaking in which it proposes to approve or disapprove, in 

accordance with 42 U.S.C. § 741 O(k), the regional haze SIP submittals for each state 

or area indicated. 

6. By the "Final Promulgation Deadlines" set forth in Table B below, EPA shall sign a 

notice of final rulemaking in which it approves or disapproves, in accordance with 42 

U.S.C. § 741 O(k), the regional haze SIP submittals for each state or area indicated. 

TABLEB 

Deadlines for EPA to Sign Notices of Promulgation for Proposed and Final 
A I o· I f R . I H SIPS b . . lpprova or Jsapprova 0 e~wna azc u miSSIOnS 

Proposed Final State or Area 
Promulgation Promulgation 
Deadlines Deadlines 

March 15, 2012 West Virginia 

April 15, 2012 Tennessee (except for BART determination 

r-· for Eastman Chemical) 
May 15,2012 Tennessee (BART determination fOr 

Eastman Chemical}_ 

February 15, June 15, 2012 Alabama 

2012 Iowa 
Louisiana 
Mississippi 
Missouri 
North Carolina 
South Carolina 

April16, 2012 August 15,2012 Albuquerque, NM 

6 
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General Provisions 

7. The deadlines in Table A orB may be extended for a period of 60 days or less by 

written stipulation executed by counsel for EPA and Plaintiffs and filed with the 

Court. Any other extension of a deadline in Table A orB may be approved by the 

Court upon motion made pursuant to the Federal Rules of Civil Procedure by EPA 

and upon consideration of any response by Plaintiffs and reply by EPA. 

8. EPA agrees that Plaintiffs are entitled to recover their costs of litigation (including 

attorneys' fees) ("litigation costs") incurred in this matter pursuant to 42 U.S.C. § 

7604(d). The deadline for the filing of any motion for litigation costs for activities 

performed prior to the lodging of this decree with the Court is hereby extended for a 

period of 120 days. During this time the Parties shall seek to resolve informally any 

claim for litigation costs, and if they cannot reach a resolution, Plaintiffs may seek 

such litigation costs from the Court. The Court shall retain jurisdiction to resolve any 

request for litigation costs. Plaintiffs reserve their right to seek litigation costs for any 

work performed after the lodging of this Consent Decree. EPA does not concede that 

Plaintiffs will be entitled to fees for any work performed after the lodging of the 

Consent Decree, and the parties reserve all claims and defenses with respect to any 

future costs of litigation claim. 

9. No later than ten business days following signature by the Administrator or her 

delegatee of the notice of any pmposed or final rulcmaking referenced above, EPA 

shall deliver the notice to the Office of the Federal Register for review and prompt 

publication. Following such delivery to the Office of the Federal Register, EPA shall 

not take any action (other than is necessary to correct any typographical errors or 

7 
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other errors in form) to delay or otherwise interfere with publication of such notice in 

the Federal Register. EPA shall make available to Plaintiffs copies of the notices 

referenced herein within five business days following signature by the Administrator 

or her delegatee. 

10. Plaintiffs and EPA shall not challenge the terms of this Consent Decree or this 

Court's jurisdiction to enter and enforce this Consent Decree. 

II. Nothing in this Consent Decree shall be construed to limit or modify any discretion 

accorded EPA by the CAA or by general principles of administrative law in taking 

the actions which are the subject of this Consent Decree, including the discretion to 

alter, amend, or revise any responses or final actions contemplated by this Consent 

Decree. EPA's obligation to perform the actions specified by Paragraphs 3 through 6 

does not constitute a limitation or modification of EPA's discretion within the 

meaning of this paragraph. 

12. Nothing in this Consent Decree shall be construed as an admission of any issue of 

fact or Jaw or to waive or limit any claim or defense, on any grounds, related to any 

final action EPA may take with respect to the SIPs or F!Ps identified in paragraphs 3 

through 6 of this Consent Decree. 

13. Nothing in this Consent Decree shall be construed to confer upon the district court 

jurisdiction to review any final decision made by EPA pursuant to this Consent 

Decree. Nothing in this Consent Decree shall be construed to confer upon the district 

court jurisdiction to review any issues that are within the exclusive jurisdiction of the 

United States Court of Appeals pursuant to 42 U.S.C. §§ 7607(b)(l) and 766Jd. 

8 
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Nothing in this Consent Decree shall be construed to waive any remedies or defenses 

the Parties may have under 42 U.S.C. § 7607(b)(l). 

14. The Parties recognize and acknowledge that the obligations imposed upon EPA under 

this Consent Decree can only be undertaken using appropriated funds legally 

available for such purpose. No provision of this Consent Decree shall be interpreted 

as or constitute a commitment or requirement that EPA obi igate or pay funds in 

contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable 

provision of law. 

15. Any notices required or provided for by this Consent Decree shall be made in writing 

and sent via e-mail to the following: 

For Plaintiffs: 

David Baron 
dbaron@earthj ustice.org 

Reed Zars 
rzars'£:l~ l~u.:jat.org 

ForDefendant: 

Eileen T. McDonough 
c i leen. mcdonou ghlil)usdo j. ~01: 

Lea Anderson 
andcr§_on .lcaliiJ.cpa.uov 

16. In the event of a dispute among the Parties concerning the interpretation or 

implementation of any aspect of this Consent Decree, the disputing Party shall 

provide the other Party with a written notice outlining the nature of the dispute and 

requesting informal negotiations. If the Parties cannot reach an agreed-upon 

resolution, any Party may move the Court to resolve the dispute. 

9 
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17. No motion or other proceeding seeking to enforce this Consent Decree or for 

contempt of court shall be properly filed unless the Pmty seeking to enforce this 

Consent Decree has followed the procedure set forth in Paragraph 16. 

18. The Court shall retain jurisdiction to determine and effectuate compliance with this 

Consent Decree, to resolve any disputes thereunder, and to consider any requests for 

costs of litigation (including reasonable attorneys' fees). After EPA's obligations 

under Paragraphs 3 through 6 have been completed, EPA may move to have this 

consent decree terminated. Plaintiffs shall have 14 days in which to respond to such 

motion. 

19. It is hereby expressly understood and agreed that this Consent Decree was jointly 

drafted by the Pmties and that any and all rules of construction to the effect that 

ambiguity is construed against the drafting party shall be inapplicable in any dispute 

concerning the terms, meaning, or interpretation of this Consent Decree. 

20. The undersigned certify that they arc fully authorized by the Party or Parties they 

represent to bind that Party or those Parties to the terms of this Consent Decree. 

21. This decree does not resolve the c.laim in Plaintiffs' complaint regarding EPA's 

obligations with respect to Florida. Plaintiffs reserve the right to seek relief for that 

claim on any and all grounds. EPA agrees not to oppose Plaintiffs' prosecution of 

their claim with respect to Florida for any reason based upon the entry of the decree. 

SO ORDERED thi;j!}Yay of [Vlo.{l;~O 2. 

10 

0 . A Y BERMAN JACKSON 
United States District Judge 
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SO AGREED: 

FOR PLAINTIFFS 

Is/ REED ZARS 
Attorney at Law 
91 0 Kearney Street 
Laramie, WY 82070 
307-745-7979 
rzars(Q': lariat.l)r~ 

FOR DEFENDANT 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural Resources Division 

Is/ EILEEN T. MCDONOUGH 
Environmental Defense Section 
U.S. Department of Justice 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-3126 

Of Counsel: 

M. LEA ANDERSON 
Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N. W. 
Washington, DC 20460 
(202) 564-5571 
anderson. lea t(j:oepa~go\~ 

ll 

Is/ DA YID BARON 
Earth justice 
1625 Massachusetts Ave., NW, #702 
Washington, DC 20036 
202-667-4500 ext.203 
dbaron@earth justice .org 



Nann, Barbara 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Leslie- Two things: 

Tony Mendoza <tony.mendoza@sierraclub.org> 
Friday, November 21, 2014 2:31 PM 
Hill, Leslie (ENRD) 
Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here. Please 

include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If you're 

uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree is agreed 

to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as soon as 

we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 

Leslie-

Attached are some proposed revisions to the consent decree. Of pmticular note, we suggest a revision to the 

attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date 

of lodging the consent decree. The reasonableness of any particular costs would of course be subject to 

negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that was 

filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects the 

law, and, if adopted, would streamline our costs discussions after the consent decree is filed. 

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court 

next week. And, assuming we can come to final agreement on the details of the consent decree, we should have 

approval to settle by next week as well. 

Please don't hesitate to call me if there are issues we should discuss. 

Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.l-Iill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient to 

proceed with our respective management/client reviews in the meantime. That way, assuming we receive 

management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if that 

approach works for you. 

l.cslic 
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Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
( 415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club EnviTonmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@siermclub.org 
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Nann, Barbara 

From: 
Sent: 
To: 
Cc: 

Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> 
Friday, November 21, 2014 2:37PM 
Tony Mendoza 

Subject: 
Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Tony-

Yes, we have a few revisions as well, but for the fees provision, I just added reasonable as a clarifying qualifier. 
I will send you the draft Monday. I'll also have another attorney join shortly but will stay involved. 

Leslie 

Sent from my iPhone 

On Nov 21,2014, at 3:30PM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 

Hi Leslie - Two things: 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's 
cc'ed here. Please include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent 
decree? If you're uncomfortable with the attorneys' fees language we can put that dispute off till 
after the consent decree is agreed to. Though we do think we are entitled to attorneys' fees, our 
main goal is to get this decree lodged as soon as we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 
Leslie-

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a 
revision to the attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to 
costs of litigation up to the date of lodging the consent decree. The reasonableness of any 
pmiicular costs would of course be subject to negotiation (or a Sierra Club motion if it comes to 
it). I borrowed this language from a consent decree that was filed in another deadline suit 
(attached here). I think this revised language is reasonable, correctly reflects the law, and, if 
adopted, would streamline our costs discussions after the consent decree is filed. 

In terms of timing, we should be prepared to have our local counsel enter an appearance in the 
Arkansas court next week. And, assuming we can come to final agreement on the details of the 
consent decree, we should have approval to settle by next week as well. 

Please don't hesitate to call me if there are issues we should discuss. 

Tony 
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On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <_Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem 
most efficient to proceed with our respective management/client reviews in the meantime. That 
way, assuming we receive management/client approval, we'd be in a position to lodge the CD 
quickly upon transfer. Let us know if that approach works for you. 

Leslie 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(412l911:2.5Ji2 
(415) 977-5793 fax 
tony.mendoza@sien·aclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sierraclub.org 
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Nann, Barbara 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Tony/Richard-

Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> 
Monday, November 24, 2014 10:15 AM 
Tony Mendoza 
Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
RE: Draft Consent Decree- Case No. 3:14-cv-03541-JD 
ENV _DEFENSE-'#692054-v?­
Sierra_Ciub_v_McCarthy_(AR_Haze)_Briefs_Draft_Proposed_Consent_Decree.DOC 

Attached please find the current draft of the proposed consent decree. 

Leslie 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Friday, November 21,2014 3:31PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 

Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-.TD 

Hi Leslie - Two things: 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. l-Ie's cc'ed here. Please 

include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If you're 

uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree is agreed 

to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as soon as 

we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the 

attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date 

of lodging the consent decree. The reasonableness of any particular costs would of course be subject to 

negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that was 

filed in another deadline suit (attached here). I think this revised language is reasonable, coiTectly reflects the 

law, and, if adopted, would streamline our costs discussions after the consent decree is filed. 

In terms oftiming, we should be prepared to have our local counsel enter an appearance in the Arkansas court 

next week. And, assuming we can come to final agreement on the details of the consent decree, we should have 

approval to settle by next week as well. 

Please don't hesitate to call me ifthere are issues we should discuss. 

Tony 
1 



On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient to 
proceed with our respective management/client reviews in the meantime. That way, assuming we receive 
management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if that 
approach works for you. 

Leslie 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendozi:l@sicrraclub.org 
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SAM HIRSCH 
Acting Assistant Attorney General 
Environment & Natural Resources Division 
United States Department of Justice 
LESLIE M. HILL (D.C. Bar No. 476008) 
Leslie.Hill@usdoj .gov 
Environmental Defense Section 
601 D Street N.W., Suite 8000 
Washington D.C. 20004 
Telephone (202) 514-0375 
Facsimile (202) 514-8865 

Attorneys for Defendant 

[Sierra Club Arkansas Counsel] 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTR,IC'f COURT .. 
FOR THE EASTERN DISTRICT 'oF ARKANSAS 

14 1+----------------, 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SIERRA CLUB, 

Plaintifl; 

v. 

GINA McCARTHY, inhCI' official capacity 
as the Administrator ofthe United States 
Environmental Protection Agency, 

Defendant. ·---------------'--'------=-:= -------------

Case No. 4:14-cv-00643-JLH 

[PROPOSED] CONSENT DECREE 

.- : WI-IEREAS, on August 6, 2014, Plaintiff Sierra Club ("Plaintiff'') filed the above­

captioned matter in the U.S. District Court for the Northern District of California against 

Gina McCarthy, in her official capacity as Administrator of the United States 

Environmental Protection Agency (hereinafter "EPA" or "Defendant"); 

WHEREAS, by offle1~-0rder dated October 30,2014, the U.S. District Court for 

the Northern District of California transferred this case to this District; 

[PROPOSED] CONSENT DECREE 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

WHEREAS, Plaintiff alleges that EPA has failed to undertake certain non­

discretionary duties under the Clean Air Act ("CAA''), 42 U.S.C. §§ 7401-7671q, and 

that such alleged failure is actionable under section 304(a)(2) of the CAA, § 7604(a)(2); 

WHEREAS, Plaii1tiff alleges that EPA has failed to perform a duty mandated by 

CAA section 110(c)(l)(B), 42 U.S.C. § 7410(c)(l)(B), to promulgate a Federal 

implementation plan within 2 years after disapproving a state implementation plan 

("SIP") submission in whole or in part; 

WHEREAS, Plaintiff alleges that on March 12,2012, EPA disapprqyed, in part, ... 
a revision to the Arkansas SIP intended to address the regional haze (','W-I';) requirements 

,c<' 
of section 169A(b)(2)(B), 42 U.S.C. § 7491(b)(2)(B), and the impl()inenting regulations ,,, 

set forth at 40 C.F.R. § 51.308( d)(! )(A), Final Rule, 77 Fed. \{.c\g.14,604 (Mar. 12, 

12 2014); 

13 WHEREAS, Plaintiff alleges that on March 12•>2012, EPA also partially 
.. ~ ·.) ' 

14 disapproved the portion of the Arkansas SIP submittal that addresses the visibility ', 
15 requirement of section II O(a)(2)(D)(i)(II)1 42 U.S.C. § 741 O(a)(2)(D)(i)(Il), for the 1997 

16 8-hour ozone, Final Rule, 62 Fed. Reg~;i)8,856 (Jul18, 1997), and 1997 fine particulate ',,,' 
17 matter (''PM2 s"), Final Rule, 62.~'ef Reg. 38,652 (Jul 18, 1997), national ambient air 

' ~ ~ , 

18 quality standards ("NAAQs:;fand that the provisions to prohibit emissions from 

19 interfering with measures required in another state to protect visibility, 77 Fed. Reg. at 

20 14,604; 

21 WHEREAS, on March 12,2012, EPA stated that it "must, within 24 months 

22 following iJ; final disapproval, either approve a SIP or promulgate a Federal 
• 

23 lmpleih~ntation Plan ["FIP"). We will of course consider, and would prefer, approving a 

24 SIP if the state submits a revised plan that we can approve before the expiration of the 

25 mandatory FIP clock for the portions of the SIP we are disapproving in this rulemaking 

26 action," 77 Fed. Reg. at 14,606; 

27 WHEREAS, Plaintiff alleges that the referenced EPA partial disapproval 

28 decisions took effect on April 11, 20 12; 

[PROPOSED] CONSENT DECREE 
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I WHEREAS, EPA did not, by April II, 2014, promulgate a regional haze FIP or 

2 approve a revised regional haze SIP for Arkansas; 

3 WHEREAS, EPA did not, by April II, 2014, promulgate a FIP or approve a 

4 revised SIP for Arkansas addressing the requirements of section II O(a)(2)(D)(i)(II), 42 

5 U.S.C. § 7410(a)(2)(D)(i)(II), for the 1997 8-hour ozone NAAQS and the 1997 PM2.s 

6 NAAQS; 

7 WHEREAS, the relief requested in the Complaint includes, among other,thi'ngs, 

8 an order from this Court to establish a date certain by which EPA must fulfi)~·lts 

9 obligations; 

I 0 WHEREAS, Plaintiff and EPA have agreed to a settleme~1·Pfthis action without 

II admission of any issue of fact or law, except as expressly proy\ded herein; 

12 WHEREAS, Plaintiff and EPA, by entering intq.(his Consent Decree, do not 
',: 

' '' 
13 waive or limit any claim, remedy, or defense, on any 'grounds, related to any final EPA 

14 action; 

15 WHEREAS, Plaintiff and EPA con.s'ider this Consent Decree to be an adequate 

16 and equitable resolution of all the clairnS:in this matter and therefore wish to efl'ectuate a 

17 settlement; 

18 WHEREAS, it is in the'interest of the public, Plaintiff Sierra Club, Defendant 

19 EPA, and judicial econ~my to resolve this matter without protracted litigation; 

20 WHEREAS; Plaintiff and EPA agree that this Court has jurisdiction over this 

21 matter pursuantt<i the citizen suit provision in CAA section 304(a)(2), 42 U.S.C. § 

22 7604(a)(2); ~nd 
23 WHEREAS, the Court, by entering this Consent Decree, finds that the Consent 

24 Decree is fair, reasonable, in the public interest, and consistent with the Clean Air Act; 

25 NOW THEREFORE, before the taking of testimony, without trial or 

26 determination of any issues of fact or law, and upon the consent of Plaintiff Sierra Club 

27 and Defendant EPA, it is hereby ordered, adjudged and decreed that: 

28 I. The appropriate EPA official shall: 

[PROPOSED] CONSENT DECREE 
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I a. either sign a notice of proposed rulemaking in which it proposes 

2 approval of a revised SIP submission from Arkansas, promulgation of a FIP, or partial 

3 approval of a revised SIP submission and promulgation of a partial FIP for Arkansas that 

4 collectively addresses the deficiencies in Arkansas' regional haze SIP identified by EPA 

5 its March 12,2012 action, 77 Fed. Reg. 14,604, no later than February 16, 2015; and sign 

6 a notice of final rulemaking to address these requirements no later than December 15,,,·.< 

7 2015; and 

8 b. either sign a notice of proposed rulemaking in which it pr\)poses 
\, ·, 

9 approval of a revised SIP submission, promulgation of a FIP, or parti~l 'iq)~roval of a 
f _' 

I 0 revised SIP submission and promulgation of a partial FIP for Arkan~~s that collectively 

II addresses the deficiencies in Arkansas' SIP related to the reqvlt~inents of CAA section 

12 IIO(a)(2)(D)(i)(II), 42 U.S. C.§ 7410(a)(2)(D)(i)(II), forti1e 1997 8-hour ozone NAAQS 
'\ 

13 and the 1997 PMz.s NAAQS, identified by EPA itsJ)IIai·ch 12,2012 action, 77 Fed. Reg. 

14 14,604, no later than February 16, 2015; and sig,iiia.notice of final rulemaking to address 

15 these requirements no later than December, hs; 2015. 

16 2. EPA shall, [»iifnii{f$<~~y$'i):P/~fgli~tqr~t~l.J, deliver notice of each action taken 
'-i' 

17 pursuant to paragraph I of this Consent Decree to the Office of the Federal Register for 

18 review and publication. 

19 3. After EPA h~s· completed the actions set forth in Paragraph I of this Consent 

20 Decree and after n\.ltice of each proposed and final action required by paragraph I has 

21 been publishe(join the Federal Register, EPA may move to have this Decree terminated 

22 and the i;lctio;l dismissed. Plaintiff shall have fourteen (14) days in which to respond to 
--- ;> 

23 such,n\otion, unless the parties stipulate to a longer time for Plaintiff to respond. 

24 4. The deadlines established by this Consent Decree may be extended (a) by 

25 written stipulation of Plaintiff and EPA with notice to the Court, or (b) by the Court upon 

26 motion of EPA for good cause shown pursuant to the Federal Rules of Civil Procedure 

27 and upon consideration of any response by Plaintiff and any reply by EPA. Any other 

28 provision of this Consent Decree also may be modified by the Court following motion of 
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II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-

an undersigned party for good cause shown pursuant to the Federal Rules of Civil 

Procedure and upon consideration of any response by a non-moving party and any reply. 

5. The Parties recognize that1he possibilitv exists that circumstances outside the 

reasonable control of EPA could delay comQliance with the timetables contained in this 

Consent Decree. Such situations include, but are not limited to, a government shut-down 

such as occurred in 1995 1996 and 2013, or catastroQhic environmental events requiring 
''\ ., 

immediate and/or time-consuming resQonse by EPA. Should a delay occur due to such . ' 
.£irfun}stances, any re~ulting failuce to meet the timeta)Jles set forth herein shal1 not 

' 

constitute a failure to comJ2lY with the terms of this Consent Decree, 'lntft~·~ Parties will 
1'·\, 

meet and confer about the extension of any deadlines occurring ~it!ilh one hundred 
., ' 

twe!}_(y (120) days of the terminati_on of the delay. Such dates•s11all be extended no less 

than one day for each day of the delay. EPA will J2rovide'l'\aintiff with notice as soon as 

is reasonably possible under. the circumstances in the1 e~~nt that EPA invokes this term of 

the Consent Decree and willQrovide Plaintiff witk ~n exQlanation of EPA's basis for 

invoking this term. If the Parties are unabld to reach agreement on an extension of such 

deadlines cxceecl)ng one day for each .clay of delay, EPA reserves the right to move the 

Court for such an extension. lf.a;fa~.>....ifl-appropriations oeouFS-wi-ilitn--ene hundred--ami 
''· 

twenty ( 120) days-'fWi&-te-tlc~alffio-i!rJlaragmph 1 in this Decree, that deadliHes shall 

he excended--aHtomatieal{J'-ene-OOy-fBr-oaclH:lay-of--the-lapse in Uj)l7Fopriations. 

6. Plaintiff. and EPA agree that this Consent Decree shall constitute a complete 

and final settleh1ent of all claims that Plaintiff has asserted in this case. The Sierra Club 

therefore discharges ancl covenants not to sue the United States, including EPA, for any 

such claims. 

7. In the event of a dispute between Plaintiff and EPA concerning the 

interpretation or implementation of any aspect of this Consent Decree, the disputing party 

shall provide the other party with a written notice outlining the nature of the dispute and 

requesting informal negotiations. These parties shall meet and confer in order to attempt 

to resolve the dispute. If these parties are unable to resolve the dispute within ten (1 0) 
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business days after receipt of the notice, either party may petition the Court to resolve the 

2 dispute. 

3 8. No motion or other proceeding seeking to enforce this Consent Decree or for 

4 contempt of Comt shall be properly filed unless the procedure set fmth in Paragraph 7 

5 has been followed, and the moving party has provided the other party with written notice 

6 received at least ten (I 0) business days before the filing of such motion or proceeding:\·' 

7 9. EPA agrees that Plaintiff is entitled to recover its-"costs of litigation" ... 

8 (including reasonable attorney fees) incurred in this matter pursuant to 42_p,S.'C. § 

9 7604(d). The deadline for filing a motion for costs oflitigation (includiii!(a~torney fees) 
,; '' 

10 for activities performed prior to entry of the Consent Decree is hereby' extended until 

II ninety (90) days after this Consent Decree is entered by the Co'Jtt. During this period, 

12 the Parties shall seek to resolve informally any claim forc~sts oflitigation (including 

13 attorney fees), and if they cannot, Plaintiff will file. a \i.iotion for costs oflitigation 

14 (including attorney fees) or a stipulation or moti6h·io extend the deadline to file such a ., 

15 motion. Plaintiff reserves its right to seekJ!ti'gation costs for any work performed atler 
' 

16 the lodging of this Consent Decree. Ei?A does not concede that PlaintiJI.wjJl be entitled 
_,· ','<'' 

17 to recover costs incurred after the}odging of this Consent Decree, and the parties reserve 

18 all claims and defenses with l'e~pect to any future claim for costs oflitigati0n-e±aim.EPA 
'' " 

'·; :· 

20 I 0. This Co\.uishall retain jurisdiction over this matter to enforce the terms of 

21 this ConsentDecree and to consider any requests for costs oflitigation, including 

22 attorney,f~es. 

23 II. Nothing in the terms of this Consent Decree shall be construed (a) to confer 

24 upon this Court jurisdiction to review any issues that are within the exclusive jurisdiction 

25 of the United States Courts of Appeals under CAA section 307(b)(l), 

26 42 U.S.C. § 7607(b)(l) or (b) to waive any claims, remedies, or defenses that the parties 

27 may have under CAA section 307(b)(l), 42 U.S.C. § 7607(b)(l). 

28 
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1 12. Nothing in this Consent Decree shall be construed to limit or modify any 

2 discretion accorded EPA by the Clean Air Act or by general principles of administrative 

3 law in taking the actions which are the subject of this Consent Decree, including the 

4 discretion to alter, amend, or revise any final actions promulgated pursuant to this 

5 Consent Decree. EPA's obligation to perform each action specified in this Consent 

6 Decree does not constitute a limitation or modification of EPA's discretion within th~·> · 

7 meaning of this paragraph. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

13. Except as expressly provided herein, nothing in this Consent D(\cree shall be 

construed as an admission of any issue of fact or law nor to waive or liill'jt any claim, 

remedy, or defense, on any grounds, related to any final action EPAft~~es with respect to 

the actions addressed in this Consent Decree. 

14. It is hereby expressly understood and agree9.that' this Consent Decree was 

jointly drafted by Plaintiff and EPA. Accordingly, thii~arties hereby agree that any and 

all rules of construction to the effect that ambiguity. is construed against the drafting party 

shall be inapplicable in any dispute conce!;jllrig the t~rms, meaning, or interpretation of 

this Consent Decree. 
( •,'• 

15. The parties agree and acknowledge that before this Consent Decree can be .. 
finalized and entered by thy C~urt, EPA must provide notice of this Consent Decree in 

the Federal Register an9.an opportunity for public comment pursuant to CAA section 

113(g), 42 U.S.C. {f7413(g). After this Consent Decree has undergone notice and 

comment, the Administrator and/or the Attorney General, as appropriate, shall promptly 

conside1; any written comments in determining whether to withdraw or withhold their 

conseHt to the Consent Decree, in accordance with CAA section 113(g). If the 

Administrator and/or the Attorney General do not elect to withdraw or withhold consent, 

EPA shall promptly file a motion that requests that the Court enter this Consent Decree. 

16. Any notices required or provided for by this Consent Decree shall be in 

writing, via electronic mail or other means, and sent to the following (or to any new 
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address of counsel as filed and listed in the docket of the above-captioned matter, at a 

future date): 

For Plaintiff Sierra Club: 

For Defendant EPA: 

[Sierra Club Arkansas Counsel] 

Casey A. Roberts 
Tony G. Mendoza 
Sierra Club 
85 Second Street, 211 d Floor 
San Francisco, CA 94105 
(415) 977-5710 (Roberts) 
(415) 977-5589 (Mendoza) 
(415) 977-5793 (facsimile) 
casey.roberts@sierraclub.org _.;-, 
tony.mendoza@sien·aclub.qrg·

1 

Leslie M. I-Iill 
U.S. Department <lfiustice 
Environment& Natural Resources Division 
Environmerttal Defense Section 
601 D St;·6et N.W., Suite 8000 
Wa~hiirgton D.C. 20004 
TeV(202) 514-0375 

, :£h\ail: leslie.hill@usdoj .gov 

17. EPA and Plaintiffrec~gnize and acknowledge that the obligations imposed 
'>'I 

upon EPA under this C9ns'~ht Decree can only be undertaken using appropriated funds .. 
legally available for. sJ~h purpose. No provision of this Consent Decree shall be .. 
interpreted as or co~stitute a commitment or requirement that the United States obligate -,, 

orpay funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or.any other 

applieaHl~provision oflaw. 
j 

18. If for any reason the Court should decline to approve this Consent Decree in 

the form presented, this agreement is voidable at the sole discretion of either party and 

the terms of the proposed Consent Decree may not be used as evidence in any litigation 

between the parties. 
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19. The undersigned representatives of Plaintiff Sierra Club and Defendant EPA 

2 ce1tify that they arc fully authorized by the party they represent to consent to the Court's 

3 entry of the terms and conditions of this Decree. 
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SO ORDERED on this ___ day of ______ .--' 2014. 

II 

II 

COUNSEL FOR PLAINTIFF: 

;>' 
'') 

JAMESL.HOLMES ,,:; 
UNITED STATES D~.s;fRICT JUDGE 

!Sierra Club Arkansas Counsell 
); ,, 

GASEY A. ROBERTS (CA Bar No. 253474) 
•SIERRA CLUB 
85 Second Street, 2lld Floor 
San Francisco, CA 94105 
(415) 977-5710 
( 415) 977-5793 (facsimile) 
casey.roberts@sierraclub.org 

TONY G. MENDOZA (admitted Pro Hac Vice) 
SIERRA CLUB 
85 Second Street, 2nd Floor 
San Francisco, CA 94105" 
(415) 977-5589 
(415) 977-5793 (facsimile) 
tony.mendoza@sierraclub.org 

Attorneys for Plaintiff Sierra Club 
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SAM HIRSCH 
Acting Assistant Attorney General 
Environment & Natural Resources Division 

Is/ Leslie M. Hill 
LESLIE M. HILL (D.C. Bar No. 476008) 
Environmental Defense Section 
601 D Street N.W., Suite 8000 
Washington D.C. 20004 
Tel. (202) 514-0375 
Email: Leslie.Hill@usdoj .gov 

Attorneys for Defendant EPA 

Of counsel: 
Barbara A. Nann ,,,,·· .. 
Assistant Regional Coujlsel 
Region 6 .· .. 
U.S. Environmrntal Protection Agency 
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Nann, Barbara 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Tony Mendoza <tony.mendoza@sierraclub.org> 
Tuesday, November 25, 2014 5:38PM 
Hill, Leslie (ENRD) 
Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 
Consent Decree (Draft 11-24-14)- SC.doc 

Leslie - Y OUT revisions all are fine with us. The attached version includes Richard's signature block; otherwise, 
we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help 
file it. Let us know if you'd like his help or need anything else from us. Tony 

On Mon, Nov 24,2014 at 8:14AM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Richard-

Attached please find the current draft of the proposed consent decree. 

· Leslie 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.orgl 
Sent: Friday, November 21,2014 3:31 PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

I-Ii Leslie - Two things: 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal comt. l-Ie's cc'ed here. 
Please include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If 
you're uncomf01table with the attorneys' fees language we can put that dispute off till after the consent decree 
is ag1:eed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as 
soon as we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the 
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date 
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to 
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that 
was Jiled in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects 
the law, and, if adopted, would streamline OUT costs discussions after the consent decree is filed. · 

1 



In terms of timing, we should be prepared to have our Jocal counsel enter·an appearance in the Arkansas court 
next week. And, assuming we can come to final agreement on the details of the consent decree, we should 
have approval to settle by next week as well. 

Please don't hesitate to call me ifthere are issues we should discuss. 

Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey--

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient to 
proceed with our respective management/client reviews in the meantime. That way, assuming we receive 
management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if that 
approach works for you. 

Leslie 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977 5589 

(415) 977-5793 fax 

ton_y,mendoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

2 



Siena Club Enviro_nmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

( 415) 977-5589 

( 415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Siena Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sierraclub.org 
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SAM HIRSCH 
Acting Assistant Attorney General 
Environment & Natural Resources Division 
United States Department of Justice 
LESLIE M. HILL (D.C. Bar No. 476008) 
Leslie.Hill@usdoj.gov 
Environmental Defense Section 
601 D Street N.W., Suite 8000 
Washington D.C. 20004 
Telephone (202) 514-0375 
Facsimile (202) 514-8865 

Attorneys for Defendant 

Richard H. Mays _(AR Bar No. 61043} 
I 0 RICHARD MAYS LAW FIRM, PLLC 
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115 South Third Street 
Heber Springs, AR 72543 
{-S-iefl'fl-Glub Affiam;c;t; CouBSeJ1 

Attorneys for Plaintiff 
'•''' 

'' 'l 

IN THE UNITED STATESDISTRICT COURT 

FOR THE EASTERN.D~~TIUCT OF ARKANSAS 

SIERRA CLUB, 

P]aihtiff, 

V.-. 

GfNA McCARTHY, in her official capacity 
as the Adqrjnistrator of the United States 
Envir?ql11ental Protection Agency, 

Defendant. 

Case No. 4:14-cv-00643-JLH 

[I>ROPOSED) CONSENT DECREE 

WHEREAS, on August 6, 2014, Plaintiff Sierra Club ("Plaintiff') filed the above­

captioned matter in the U.S. District Court for the Northern District of California against 

Gina McCarthy, in her oflicial capacity as Administrator of the United States 

Environmental Protection Agency (hereinafter "EPA" or "Defendant"); 

j PROPOSED] CONSENT DECREE 
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1 WHEREAS, by BJ'<ler-Qrder dated October 30, 2014, the U.S. District Court for 

2 the Northern District of California transferred this case to this District; 

3 WHEREAS, Plaintiff alleges that EPA has failed to undertake certain non-

4 discretionary duties under the Clean Air Act ("CAA''), 42 U.S.C. §§ 7401-7671q, and 

5 that such alleged failure is actionable under section 304(a)(2) of the CAA, § 7604(a)(2); 

6 WHEREAS, Plaintiff alleges that EPA has failed to perform a duty mandated<oy;' 
"\'' 

7 CAA section 110(c)(1)(B), 42 U.S.C. § 7410(c)(l)(B), to promulgate a Federal, •· 

8 implementation plan within 2 years after disapproving a state implementatiqrfpian 

9 ("SIP") submission in whole or in pari; 

10 WHEREAS, Plaintiff alleges that on March 12, 2012, EP A'tlisapproved, in pari, 

II a revision to the Arkansas SIP intended to address the regionalhaze ("RH") requirements 

12 of section 169A(b)(2)(B), 42 U.S.C. § 749l(b)(2)(B), apdthe implementing regulations 

13 set forth at 40 C.F.R. § 51.308(d)(l)(A), Final Rule, 77Fed. Reg. 14,604 (Mar. 12, 

14 2014); 

15 
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Wl:IEREAS, Plaintiff alleges that o#'March 12, 2012, EPA also partially 

disapproved the portion of the Arkan.s.as$IP submittal that addresses the visibility 

requirement of section 110(a)(2)(D)ci)(II), 42 U.S.C. § 7410(a)(2)(D)(i)(Il), for the 1997 
'·"'i \::, 8-hour ozone, Final Rule, 6~ •Fed. Reg. 38,856 (Jul18, 1997), and 1997 fine particulate 

matter ("PM2s"), Fina/'Rtile, 62 Fed. Reg. 38,652 (Jul 18, 1997), national ambient air 

quality standards C~NiAQS") and that the provisions to prohibit emissions from 
<; 

interfering with measures required in another state to protect visibility, 77 Fed. Reg. at 

14,604;' ,· 

'
1WI-IEREAS, on March 12,2012, EPA stated that it "must, within 24 months 

f6llowing a final disapproval, either approve a SIP or promulgate a Federal 

Implementation Plar1 ["FIP"]. We will of course consider, and would prefer, approving a 

SIP if the state submits a revised plan that we can approve before the expiration of the 

mandatory FIP clock for the portions of the SIP we are disapproving in this rulemaking 

action," 77 FeeL Reg. at 14,606; 
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1 WHEREAS, Plaintiff alleges that the referenced EPA partial disapproval 

2 decisions took effec( on April 11, 20 12; 

3 WHEREAS, EPA did not, by April 11, 2014, promulgate a regional haze FIP or 

4 approve a revised regional haze SIP for Arkansas; 

5 WHEREAS, EPA did not, by April 11, 2014, promulgate a FIP or approve a 

6 revised SIP for Arkansas addressing the requirements of section 110(a)(2)(D)(i)(II), 12: 
'" \ " . 

7 U.S.C. § 7410(a)(2)(D)(i)(II), for the 1997 8-hour ozone NAAQS and the 1997 PM2s 
'" 

8 NAAQS; 

9 

10 

11 
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WHEREAS, the relief requested in the Complaint includes, am6~g other things, 
' ,;··)'· 

an order from this Court to establish a date certain by which EPA roust fulfill its ,,, . 

obligations; 

WHEREAS, Plaintiff and EPA have agreed to a,>'?etilement ofthis action without 
\I' 

admission of any issue of fact or law, except as expres~ly provided herein; 

WHEREAS, Plaintiff and EPA, by enteti~~· into this Consent Decree, do not ., 

waive or limit any claim, remedy, or defen~bi on any grounds, related to any final EPA 

action; 

WHEREAS, Plaintiff an<fEP A consider this Consent Decree to be an adequate 

and equitable resolution of all the claims in this matter and therefore wish to effectuate a 

settlement; 

WHEREA~,it is in the interest of the public, Plaintiff Sierra Club, Defendant 

EPA, and judicial economy to resolve this matter without protracted litigation; 

\VFIEREAS, Plaintiff and EPA agree that this Court has jurisdiction over this 
:\ '· 

matter pursuant to the citizen suit provision in CAA section 304(a)(2), 42 U.S.C. § 

7604(a)(2); and 

WHEREAS, the Court, by entering this Consent Decree, finds that the Consent 

Decree is fair, reasonable, in the public interest, and consistent with the Clean Air Act; 
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1 NOW THEREFORE, before the taking of testimony, without trial or 

2 determination of any issues of fact or law, and upon the consent of Plaintiff Sierra Club 

3 and Defendant EPA, it is hereby ordered, adjudged and decreed that: 

4 I. The appropriate EPA of1icial shall: 

5 a. either sign a notice of proposed rulemaking in which it proposes 

6 approval of a revised SIP submission from Arkansas, promulgation of a FIP, or parti~b 

7 approval of a revised SIP submission and promulgation of a partial FIP for Arkans~s that 

8 collectively addresses the deficiencies in Arkansas' regional haze SIP ident\fiecl··~y EPA 

9 its March 12, 2012 action, 77 Fed. Reg. 14,604, no later than February'l6:·2015; and sign 

1 0 a notice of final rulemaking to address these requirements no later, th~~ December 15, 

11 2015; and 

12 b. either sign a notice of proposed rulell)akilig in which it proposes 

13 approval of a revised SIP submission, promulgation 8fa FIP, or partial approval of a 

14 revised SIP submission and promulgation of a pdrtial FIP for Arkansas that collectively 

15 addresses the deficiencies in Arkansas' SI_R'reiated to the requirements of CAA section 

16 110(a)(2)(D)(i)(Il), 42 U.S. C. § 7410(a)(2)(D)(i)(Il), for the 1997 8-hour ozone NAAQS 
, .... y· 

17 and the 1997 PM2.s NAAQS, idenir.f:ied by EPA its March 12,2012 action, 77 Fed. Reg. 
;'; 

18 14,604, no later than Februar.y:'i~, 2015; and sign a notice of final rulemaking to address .. 
19 these requirements no later"than December 15,2015. 

•. 

20 2. EPA shoJl; within 15 days of signature, deliver notice of each action taken 

21 pursuant to paragraph 1 of this Consent Decree to the Office of the Federal Register for 

22 review and ]:mblication. 
:\'" 

23 i.{ After EPA has completed the actions set forth in Paragraph 1 of this Consent 

24 Decree and after notice of each proposed and final action required by paragraph 1 has 

25 been published in the Federal Register, EPA may move to have this Decree terminated 

26 and the action dismissed. Plaintiff shall have fourteen (14) days in which to respond to 

27 such motion, unless the parties stipulate to a longer time for Plaintiff to respond. 

28 
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4. The deadlines established by this Consent Decree may be extended (a) by 

written stipulation of Plaintiff and EPA with notice to the Court, or (b) by the Court upon 

motion of EPA for good cause shown pursuant to the Federal Rules of Civil Procedure 

and upon consideration of any response by Plaintiff and any reply by EPA. Any other 

provision of this Consent Decree also may be modified by the Court following motion of 

an undersigned party for good cause shown pursuant to the Federal Rules of Civil 
.,··" • 

Procedure and upon consideration of any response by a non-moving pmiy and anyi·eply. 

5. The Parties recognize that the possibility exists that circumstances,o\rtside the 

reasonable control of EPA could delay comgliance with the timetables contained in this 
. ' ,.,_., 

Consent Decree. Such situations include, but are not limited to, ag6vernment shut-down 
.. ·'',' 

such as occurred in 1995, 1996, and 20 13~Qxcatastl'ophic envii'onmental events requiring 
''.·. 

immediate m1d/or time-consuming resgonse by EPA. S.ho'i.iid a delay occur due to such 
'• i' 

circun:!§_\~_!lfe.!Ulill'.ITi>iilting failure to meet_tl1e timet~bles set forth herein shall not 

constitute a failure to comply with the terms oftl1k~Consent Decree, and the Parties will 
. 

meet and confer about the extension of an:y ae~dlines occurring within one hundred 

twenty (120) days of the termination.,oN11e delay. Such dates shall be extended no less 
. ' 

than one day for each day ofthe.deli;y. EPA will provide Plaintiff with notice as soon as 

is reasonably possible under the. circumstances in the event that EPA invokes this term of 
'• 

the Consent Decree andwiil provide Plaintiff with an exglanation of EPA's basis for 
'-.' • 

invoking this term. ,'Jfthe Parties are unable to reach agreement on an extension of such 

deadlines exceedinv one dav for each day of delay, EPA reserves the right to move the 
--·----~---'-~~- .. --.--~, ~-~---!.::;>-._,,, ..... ~.-~.--~···~·~·-···········~·-···-······-· ~ .................. ~----~~---··------ . . - -·----··--··-·-·-·-············------·--·"-"' 

Court for such an extension. Jfalapse-in-apprepfiatiBI'lS-B~ffi-ene-lmoored-arul 

twt,'fll)' (120) days prior to the dBrullffi~H-iliffi-I.)eeree, that dead linen shall 

h~4oended-aut,)matiealJ.y--oue-day..ffif-eaBh-day-ofthe-laj3Se--in-aj3J3f0pri ali on s. 

6. Plaintiff and EPA agree that this Consent Decree shall constitute a complete 

and final settlement of all claims that Plaintiff has asserted in this case. The Sierra Club 

therefore discharges and covenants not to sue the United States, including EPA, for any 

such claims. 
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1 7. In the event of a dispute between Plaintiff and EPA concerning the 

2 interpretation or implementation of any aspect of this Consent Decree, the disputing party 

3 shall provide the other party with a written notice outlining the nature of the dispute and 

4 requesting informal negotiations. These patties shall meet and confer in order to attempt 

5 to resolve the dispute. If these parties are unable to resolve the dispute within ten (1 0) 

6 business days after receipt of the notice, either party may petition the Court to resoly.~.tfie 

7 dispute. 

8 8. No motion or other proceeding seeking to enforce this Consent D,e,Ctee or for 

9 contempt of Comt shall be properly filed unless the procedure set fortp'i~ Paragraph 7 

10 has been followed, and the moving party has provided the other P,\ll'f/with written notice 

11 received at least ten (1 0) business days before the filing of sucl)'motion or proceeding. 

12 9. EPA agrees that Plaintiff is entitled to recover.+Etl-"costs of litigation" 

13 {i!l£lmii!lg_reasonable attorney tees) in£!lrredillJ.his 1i1'~tter P!lmt~nl to 42 U.S.C. §. 

14 7604(d). The deadline for filing a motion for co~\s ~[litigation (including attorney fees) 

15 for activities performed prior to entry of the' C~nsent Decree is hereby extended until 
. ,,-\,.' 

16 ninety (90) days after this Consent Decree is entered by the Court. During this period, 

17 the Parties shall seek to resolve ir:f0rmally any claim for costs of litigation (including 
[) L•' 

18 attorney fees), and if they capiiot, Plaintiff will file a motion for costs oflitigation 

19 (including attorney fees).o~' ~stipulation or motion to extend the deadline to file such a 
' ' ~ 

20 motion. Plaintiff rese~'ves its right to seek litigation costs _for any work performed after 
·,'> ' 

21 the lodging ofthj~ ConserrtJ2'?£r'?~ EP 6 doe_:;[lclJ.£.Q!lce,cl,c that J'laiutiJiwill be entitled 

22 to recover {:)osts incurred after the lodging of this Consent Decree, and the parties reserve 

23 all claf~~s and de(enses with respect to any future claim for_ co~ts of litigation-elaiJB.f\PA 

24 R-is&F¥es-therighHB-Bfll3HS&-any-mwh reqaesh 

25 10. This Court shall retain jurisdiction over this matter to enforce the terms of 

26 · this Consent Decree and to consider any requests for costs of litigation, including 

27 attorney fees. 

28 
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I II. Nothing in the terms of this Consent Decree shall be construed (a) to confer 

2 upon this Court jurisdiction to review any issues that are within the exclusive jurisdiction 

3 of the United States Courts of Appeals under CAA section 307(b)(l), 

4 42 U.S.C. § 7607(b)(l) or (b) to waive any claims, remedies, or defenses that the parties 

5 may have under CAA section 307(b)(l), 42 O.S.C. § 7607(b)(l). 

6 12. Nothing in this Consent Decree shall be construed to limit or modify any,.'.·. ' 
d\ 1. 

7 discretion accorded EPA by the Clean Air Act or by general principles of administrative 
.\,, 

8 law in taking the actions which are the subject of this Consent Decree, incll\d,ing the 
'\ ( 

9 discretion to alter, amend, or revise any final actions promulgated pursu~nt .to this 

10 

II 

12 

13 

14 

15 
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.. 
Consent Decree. EPA's obligation to perform each action specifiy,d,:ih this Consent 

Decree does not constitute a limitation or modification of EP $-:s 'discretion within the 

meaning of this paragraph. 

13. Except as expressly provided herein, notliing in this Consent Decree shall be 

construed as an admission of any issue of fact qr Ia~ nor to waive or limit any claim, 

remedy, or defense, on any grounds, relate~ to' any final action EPA takes with respect to 

the actions addressed in this Consent.Decree. 

14. It is hereby expressly uncl~rstood and agreed that this Consent Decree was 

jointly drafted by PlaintiffandEPA. Accordingly, the parties hereby agree that any and 

all rules of construction to the effect that ambiguity is construed against the drafting party 

shall be inapplicable: in any dispute concerning the terms, meaning, or interpretation of 

this Consent Dec]:ee. 

15. The parties agree and acknowledge that before this Consent Decree can be 

finalized and entered by the Comi, EPA must provide notice of this Consent Decree in 

the Federal Register and an opportunity for public comment pursuant to CAA section 

113(g), 42 U.S.C. § 7413(g). After this Consent Decree has undergone notice and 

comment, the Administrator and/or the Attorney General, as appropriate, shall promptly 

consider any written comments in determining whether to withdraw or withhold their 

consent to the Consent Decree, in accordance with CAA section 113(g). If the 
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Administrator and/or the Attorney General do not elect to withdraw or withhold consent, 

EPA shall promptly file a motion that requests that the Court enter this Consent Decree. 

16. Any notices required or provided for by this Consent Decree shall be in 

writing, via electronic mail or other means, and sent to the following (or to any new 

address of counsel as filed and listed in the docket of the above-captioned matter, at a 

future date): 

For Plaintiff Sierra Club: 

For Defendant EPA: 

Richard H. Mays, Esq. , 
RICHARD MAYS LAW FIRM, PLLo' 
115 South Thix_<LStreet 
Heber Springs, AR 72543 / 
f&ie!'f1t-Glub-A11ffiasas c 01m~(llj · · 

Casey A. Roberts 
Tony G. Mendoza .. 
Sierra Club 

.. 

85 Second S(r,eet, 211 d Floor 
San Francisco, CA 94105 
(415) 977~5710 (Roberts) 
(415) 977-5589 (Mendoza) 
(415) 977-5793 (facsimile) 
:qds~y.roberts@sierraclub.org 

:::,'·tony.mendoza@sierraclub.org 

Leslie M. Hill 
U.S. Department of Justice 
Environment & Natural Resources Division 
Environmental Defense Section 
601 D Street N.W., Suite 8000 
Washington D.C. 20004 
Tel. (202) 514-0375 
Email: leslie.hill@usdoj .gov 

24 17. EPA m1d Plaintiff recognize and acknowledge that the obligations imposed 

25 upon EPA under this Consent Decree can only be undertaken using appropriated funds 

26 legally available for such purpose. No provision of this Consent Decree shall be 

27 interpreted as or constitute a commitment or requirement that the United States obligate 

28 
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1 or pay funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other 

2 applicable provision of law. 

3 18. If for any reason the Court should decline to approve this Consent Decree in 

4 the form presented, this agreement is voidable at the sole discretion of either party and 

5 the terms of the proposed Consent Decree may not be used as evidence in any litigation 

6 between the pmiies. 

7 19. The undersigned representatives of Plaintiff Sierra Club and Defendant EPA 

8 certify that they are fully authorized by the pmiy they represent to consent ~\),the Court's 
,-', '; 

9 entry of the terms and conditions of this Decree. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

SO ORDERED on this __ day of __ _ ---~·_,, 2014. 

fl. 

fl. 

COUNSEL FOR PLAINTIFF: 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

'·IJAMES LEON, HOLMES 
UNITED STATES DISTRICT JUDGE 

Richard H. Mays (ARBarNo. 61043) 
.RICI-!ARD MAYS_LAW FIRM. PLLC 
115 South Third Street 
Heber Springs, AR 72543 
!:Sierra Club Arkansas Counsell 

CASEY A. ROBERTS (CA Bar No. 253474) 
SIERRA CLUB 
85 Second Street, 211 d Floor 
San Francisco, CA 94105 
(415) 977-5710 
(415) 977-5793 (facsimile) 
casey.roberts@sierraclub.org 
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3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

COUNSEL FOR DEFENDANT: 

TONY G. MENDOZA (admitted Pre 11-ac Vice). 
SIERRA CLUB 
85 Second Street, 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 (facsimile) 
tony.mendoza@sierraclub.org 

Attorneys for Plaintiff Sierra Club 

SAM HIRSCH 
Acting Assistant Attorney Geh~~al 
Environment & Natural Re~ources Division 

Is/ Leslie M. !Ii!l : 
LESLIE M. IIILL (D.C. Bar No. 476008) 
Environm~nta1 Defense Section 
601 D ~tte~t N.W., Suite 8000 
Washington D.C. 20004 
Tel,(202) 514-0375 

·.J3inail: Leslie.Hill@usdoj .gov 

Attorneysfor Defendant EPA 

Of counsel: 
Barbara A. Nann 
Assistant Regional Counsel 
Region 6 
U.S. Environmental Protection Agency 
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-
Nann, Barbara 

From: 
Sent: 
To: 
Cc: 
Subject: 

Nann, Barbara 
Friday, December 05, 2014 3:55PM 
Tony Mendoza; Hill, Leslie (ENRD) 
Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
RE: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

A quick edit. I noticed that the proposal due date February 16, 2015 is a federal holiday (President's Day). Can we change 

the proposal due date to Tuesday, February 17, 2015? 

Barbara 

Barbara A. Nann 
Assistant Regional Counsel 
OECA & OGC Lead Region Coordinator 
U.S. Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202 
Phone: (214) 665-2157 
Work Cell: (469) 416-9629 
Fax: (214) 665-2182 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Tuesday, November 25, 2014 5:38 PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 

Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise, 
we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help 
file it. Let us know if you'd like his help or need anything else from us. Tony 

On Mon, Nov 24, 2014 at 8:14AM, Hill, Leslie (ENRD) <Leslie.I-Iill@usdoj.gov> wrote: 

Tony/Richard-

Attached please find the current draft of the proposed consent decree. 

Leslie 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Friday, November 21, 2014 3:31PM 
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To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 

Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD · 

Hi Leslie - Two things: 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here. 
Please include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If 
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree 
is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as 
soon as we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 

Leslie-

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the 
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date 
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to 
negotiation (or a Sierra Club. motion if it comes to it). I borrowed this language from a consent decree that 
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly rc11ccts 
the law, and, if adopted, would streamline our costs discussions after the consent decree is filed. 

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court 
next week. And, assuming we can come to final agreement on the details of the consent decree, we should 
have approval to settle by next week as well. 

Please don't hesitate to call me if there are issues we should discuss. 

2 



Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient to 
proceed with our respective management/client reviews in the meantime. That way, assuming we receive 
management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if that 
approach works for you. 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

(415) 977-5793 fax 

tony.mendoza@il,sierraclub.Qig 
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Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

(415) 977-5793 fax 

tony.mcndoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sien·aclub.org 
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Nann, Barbara 

From: 
Sent: 

Tony Mendoza <tony.mendoza@sierraclub.org> 
Friday, December 05, 2014 3:59PM 

To: Nann, Barbara 
Cc: 
Subject: 

Hill, Leslie (ENRD); Anderson, Lea; rhmays@richardmayslawtirm.com; Casey Roberts 

Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Yes. That edit is fine with us. 

On Fri, Dec 5, 2014 at 1:54PM, Nann, Barbara <nann.barbara@epa.gov> wrote: 

A quick edit. I noticed that the proposal due date February 16, 2015 is a federal holiday (President's Day). Can 

we change the proposal due date to Tuesday, February 17, 2015? 

Barbara 

Barbara A. Nann 

Assistant Regional Counsel 

OECA & OGC Lead Region Coordinator 

U.S. Environmental Protection Agency, Region 6 

1445 Ross Avenue, Suite 1200 

Dallas, Texas 75202 

Phone: (214) 665-2157 

Work Cell: (469) 416-9629 

Fax: (214) 665-2182 

From: Tony Mendoza [mailto:jQI}y.mendoza@sierraclub.org] 

Sent: Tuesday, November 25, 2014 5:38PM 

To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays(i:/),richardmayslawfinn.com; Casey Roberts 

Subject: Re: Draft Consent Decree - Case No. 3: 14-cv-03541-JD 

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise, 

we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help 

file it. Let us know if you'd like his help or need anything else from us. Tony 

On Mon, Nov 24,2014 a\8:14 AM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Richard-
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Attached please find the current draft of the proposed consent decree. 

Leslie 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.orgl 
Sent: Friday, November 21, 2014 3:31 PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No. 3: 14-cv-03541-JD · 

Hi Leslie - Two things: 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here. 
Please include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If 
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree 
is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged 
as soon as we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 

Leslie-

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a. revision to the 
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the 
date of lodging the consent decree. The reasonableness of any particular costs would of course be subject to 
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that 
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly 
reflects the law, and, if adopted, would streamline our costs discussions after the consent decree is filed. 

In terms oftiming, we should be prepared to have our local counsel enter an appearance in the Arkansas 
court next week. And, assuming we can come to final agreement on the details of the consent decree, we 
should have approval to settle by next week as well. 

Please don't hesitate to call me if there are issues we should discuss. 

Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient 
to proceed with our respective management/client reviews in the meantime. That way, assuming we receive 
management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if · 
that approach works for you. 

Leslie 
2 



Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

( 415) 977-5589 

( 415) 977-5793 fax 

tony.mcndoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(1J2l977-2589 

(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 
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Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

( 415) 977-5589 

(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sierraclub.org 
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-
Nann, Barbara 

From: 
Sent: 

Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> 
Friday, December 05, 2014 4:28 PM 

To: 'Tony Mendoza'; Nann, Barbara 
Cc: 
Subject: 

Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
RE: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Thanks Tony. 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Friday, December 05, 2014 4:59PM 
To: Nann, Barbara 
Cc: Hill, Leslie (ENRD); Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Yes. That edit is fine with us. 

On Fri, Dec 5, 2014 at I :54 PM, Nann, Barbara <nann.barbara@epa.gov> wrote: 

A quick edit. I noticed that the proposal due date February 16, 2015 is a federal holiday (President's Day). Can 
we change the proposal due date to Tuesday, February 17, 2015? 

Barbara 

Barbara A. Nann 

Assistant Regional Counsel 

OECA & OGC Lead Region Coordinator 

U.S. Environmental Protection Agency, Region 6 

1445 Ross Avenue, Suite 1200 

Dallas, Texas 75202 

Phone: (214) 665-2157 

Work Cell: (469) 416-9629 

Fax: (214) 665-2182 
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From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Tuesday, November 25, 2014 5:38PM 

To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise, 
we have no .changes. We have approval to sign this consent decree on our end and Richard has offered to help 
file it. Let us know if you'd like his help or need anything else from us. Tony 

On Mon, Nov 24,2014 at 8:14AM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Richard-

Attached please find the current draft of the proposed consent decree. 

Leslie 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Friday, November 21,2014 3:31PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawtirm.com; Casey Roberts 
Sub.icct: Re: Draft Consent Decree··· Case No. 3:14-cv··03541-JD 

Hi Leslie - Two things: 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal comt. l-Ie's cc'ed here. 
Please include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If 
you're uncomfortable with the attorneys' fees language we can put that dispute oiTtill after the consent decree 
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is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as 

soon as we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote: 

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the 

attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date 

of lodging the consent decree. The reasonableness of any pmticular costs would of course be subject to 

negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that 

was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects 

the law, and, if adopted, would streamline our costs discussions after the consent decree is filed. 

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court 

next week. And, assuming we can come to final agreement on the details of the consent decree, we should 

have approval to settle by next week as well. 

Please don't hesitate to call me if there are issues we should discuss. 

Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a drafl consent decree. If we're able to transfer the case, it would seem most efficient to 

proceed with our respective managemcntlclient reviews in the meantime. That way, assuming we receive 

management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if that 

approach works for you. 
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Leslie 

Tony G Mendoza 

Staff Attorney 

SietTa Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

Bl_5) 977-5589 

( 415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

.(±li) 977-5793 fax 
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tony,_mendoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sierraclub.org 

5 



Nann, Barbara 

From: 
Sent: 

Tony Mendoza <tony.mendoza@sierraclub.org> 
Tuesday, December 16, 2014 2:05PM 

To: Hill, Leslie (ENRD) 
Cc: 
Subject: 

Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Leslie - At your convenience, could you provide us an update on when this consent decree might be ready for 
filing? I hope we can have this case resolved before the holidays. We remain willing to assist with the logistics 
of filing if that's helpful to you. Thanks. Tony 

On Fri, Dec 5, 2014 at 2:28PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Thanks Tony. 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Friday, December 05, 2014 4:59PM 
To: Nann, Barbara 
Cc: Hill, Leslie (ENRD); Anderson, Lea; rhmays@richardmayslawfirm.com; CaseyRobe1ts 

Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Yes. That edit is fine with us. 

On Fri, Dec 5, 2014 at 1:54PM, Nmm, Barbara <nann.barbara@epa.gov> wrote: 

A quick edit. I noticed that the proposal due date February 16,2015 is a federal holiday (President's Day). Can 
we change the proposal due date to Tuesday, February 17, 2015? 

Barbara 

Barbara A. Nann 

Assistant Regional Counsel 

OECA & OGC Lead Region Coordinator 

U.S. Environmental Protection Agency, Region 6 

1445 Ross Avenue, Suite 1200 

Dallas, Texas 75202 

Phone: (214) 665-2157 

Work Cell: (469) 416-9629 

Fax: (214) 665-2182 
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From: Tony Mendoza [n\ailto:tony.mcndoza@sierraclub.org] 
Sent: Tuesday, November 25, 2014 5:38PM 

To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-.JD 

Leslie- Yow-revisions all are fine with us. The attached version includes Richard's signature block; otherwise, 
we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help 
file it. Let us know if you'd like his help or need anything else from us. Tony 

On Mon, Nov 24,2014 at 8:14AM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Richard-

Attached please find the cmrent draft of the proposed consent decree. 

Leslie 

From: Tony Mendoza [ mailto:tony.mendoza@sierraclub.org] 
Sent: Friday, November 21, 2014 3:31 PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays(Z1l,richardmayslawfinn.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No.3: 14-cv-03541-JD 

Hi Leslie - Two things: 

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. I·Ie's cc'ed here. 
Please include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at om proposed revisions to the consent decree? If 
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree 
is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged 
as soon as we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierraclub.Qig> wrote: 

Leslie-

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the 
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs oflitigation up to the 
date of lodging the consent decree. The reasonableness of any particular costs would of course be subject to 
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that 
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly 
reflects the law, and, if adopted, would streamline om costs discussions after the consent decree is filed. 
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In terms oftiming, we should be prepared to have our local counsel enter an appearance in the Arkansas 
court next week. And, assuming we can come to final agreement on the details of the consent decree, we 

should have approval to settle by next week as well. 

Please don't hesitate to call me if there are issues we should discuss. 

Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient 
to proceed with our respective management/client reviews in the meantime. That way, assuming we receive 

management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if 
that approach works for you. 

Leslie 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

( 415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 

StafT Attorney 
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Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

{ 415) 977-5589 
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(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
tony.mendoza@sierraclub.org 
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Nann, Barbara 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Tony-

Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> 
Tuesday, December 16, 2014 4:29PM 
Tony Mendoza 
Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
RE: Draft Consent Decree- Case No. 3:14-cv-03541-JD 
ENV _ DEFEN S E-#705598-vG-SC _ v _McCarthy _(AK _Haze )_Proposed_ Consent_ Decree_ 
121614.DOC 

Per our conversation, attached is a revised CD wl the changes I mentioned. 

Leslie 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Tuesday, December 16, 2014 3:05PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No. 3:14-cv-03541-JD 

Leslie - At your convenience, could you provide us an update on when this consent decree might be ready for 
filing? I hope we can have this case resolved before the holidays. We remain willing to assist with the logistics 
of filing if that's helpful to you. Thanks. Tony 

On Fri, Dec 5, 2014 at 2:28PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Thanks Tony. 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Friday, December 05, 2014 4:59PM 
To: Nann, Barbara 
Cc: Hill, Leslie (ENRD); Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 

Subject: Re: Draft Consent Decree- Case No. 3: 14-cv-03541-JD 

Yes. That edit is fine with us. 

On Fri, Dec 5, 2014 at I :54 PM, Nann, Barbara <nann.barbara@epa.gov> wrote: 

A quick edit. I noticed that the proposal due date February 16,2015 is a federal holiday (President's Day). Can 
we change the proposal due date to Tuesday, February 17, 2015? 
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Barbara 

Barbara A. Nann 

Assistant Regional Counsel 

OECA & OGC Lead Region Coordinator 

U.S. Environmental Protection Agency, Region 6 

1445 Ross Avenue, Suite 1200 

Dallas, Texas 75202 

Phone: (214) 665-2157 

Work Cell: (469) 416-9629 

Fax: (214) 665-2182 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org] 
Sent: Tuesday, November 25,2014 5:38PM 

To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawtirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree- Case No, 3: 14-cv-03541-JD 

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise, 
we have no changes: We have approval to sign this consent decree on our end and Richard has offered to help 
file it. Let us know if you'd like his help or need anything else from us. Tony 

On Mon, Nov 24, 2014 at 8:14AM, Hill, Leslie (ENRD) <Leslie.Hill@uscloj.gov> wrote: 

Tony/Richard-
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Attached please find the current draft of the proposed consent decree. 

Leslie 

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org) 
Sent: Friday, November 21,2014 3:31PM 
To: Hill, Leslie (ENRD) 
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts 
Subject: Re: Draft Consent Decree - Case No. 3: 14-cv-03541-JD 

Hi Leslie - Two things: 

First, Richard Mays is representing Siena Club in this case in the Arkansas federal court. l-Ie's cc'ed here. 
Please include Richard on future communications regarding this case. 

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If 
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree 
is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged 
as soon as we can. 

Tony 

On Wed, Nov 5, 2014 at 9:40AM, Tony Mendoza <tony.mendoza@sierra~l1!l>~oJ:Il> wrote: 

Leslie-

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the 
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the 
date of lodging the consent decree. The reasonableness of any pm1icular costs would of course be subject to 
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that 
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly 
ref1ects the law, and, if adopted, would streamline our costs discussions after the consent decree is filed. 
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In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas 
comi next week. And, assuming we can come to final agreement on the details of the consent decree, we 
should have approval to settle by next week as well. · 

Please don't hesitate to call me if there are issues we should discuss. 

Tony 

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote: 

Tony/Casey-

Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient 
to proceed with our respective management/client reviews in the meantime. That way, assuming we receive 
management/client approval, we'd be in a position to lodge the CD quickly upon transfer. Let us know if 
that approach works for you. 

Leslie 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA941 05 
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(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5589 

(415) 977-5793 fax 

tony.memloza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

( 415) 977-5589 
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(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 

Staff Attorney 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

( 415) 977-5589 

(415) 977-5793 fax 

tony.mendoza@sierraclub.org 

Tony G Mendoza 
Staff Attorney 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5589 
(415) 977-5793 fax 
1ony.mendo_za@sierraclub.org 
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